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ONE PAGE SUMMARY 

As has been the case in past years, this report seeks to examine and report on developments 

and trends in child protection both internationally and domestically.   

 

Section 1 of the report addresses international developments in the past year.  The European 

Commission completed a comprehensive review of children in criminal judicial proceedings 

and is in the process of completing a commensurate review of children in civil and 

administrative judicial proceedings.  These reviews specifically address the position in each 

Member State and it is clear that there remains further room for improvement on such matters 

in Ireland. 

 

Other developments of note include the ruling of the European Court on Human Rights in 

O’Keeffe v. Ireland and the manner in which the reporting of child protection concerns is to be 

addressed.  Moreover, the tide of international opinion is gathering pace in calls to legally 

prohibit physical punishment of children.   

 

At a domestic level, we still await the implementation of the amendment to the Constitution 

on the rights of children.  The discussion as to family relations continues and in the last year 

the issue of surrogacy was considered by the Supreme Court but ultimately left in the hands of 

the Oireachtas.  As Ireland emerges from a climate of austerity, certain subsets of children 

continue to remain marginalised, most notably young carers.  Whilst there has been significant 

focus on the practices of An Garda Síocahána in the last 12 to 18 months, investigations are 

now showing that procedures to address the interaction of children with Gardaí are not being 

implemented nationwide which is a cause for concern. 

 

The Criminal Law (Sexual Offences) Bill 2014 represents a significant piece of proposed 

legislative reform in the last year in child protection.  At present only Heads of the 2014 Bill 

have been published.  In the main, the 2014 Bill is to be welcomed as it addresses a number of 

previous concerns.  However, further advances can be made and should be made as the 2014 

Bill works its way through the legislative process.  This report makes a number of 

recommendations in that regard.  
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EXECUTIVE SUMMARY 

 

SECTION 1: CHILD PROTECTION AND DEVELOPMENTS IN INTERNATIONAL 

LAW 

In 2014, the European Commission conducted an extensive review on the involvement of 

children in criminal judicial proceedings.  Along with the other member states of the EU, 

Ireland was the subject of that review.  Whilst it is to be acknowledged that Ireland provides 

adequate protection for children in respect of some aspects of their involvement in criminal 

judicial proceedings, it must equally be acknowledged that Ireland fails to do so with regard to 

other aspects.  The European Commission review highlights areas in respect of which Ireland 

can improve in this regard.  The introduction of a new EU Directive in this area is to be 

welcomed and Ireland’s transposition of same into domestic law is to be recommended so as 

to ensure that children are properly protected in the sphere of criminal judicial proceedings.  

Moreover, the work of the Irish Youth Justice Service, with its aims of diversion and 

rehabilitation, is also a very positive development.   

 

The European Commission is in the process of completing a commensurate report in respect 

of the involvement of children in civil and administrative judicial proceedings.  A draft of the 

intended report has been published and in contrast to measures adopted by Ireland concerning 

the involvement of children in criminal judicial proceedings, it is apparent that further reform 

is required in Ireland concerning the involvement of children in civil and administrative 

judicial proceedings.  Many of the issues of concern are to be addressed in the Children and 

Family Relationships Bill. 

 

Developments are afoot in the EU in terms of reviewing the application of Regulations 

applicable to children, most notably Council Regulation (EC) 2201/2003 (“Brussels IIa”) so as 

to ensure the continued positive application of same throughout the EU.  Of particular note is 

the application of those provisions of Brussels IIa concerning international child abduction.  

Whilst there is no great issue in respect of the manner in which the Irish courts have applied 

same, regard must be had to ongoing research and studies into the application of Brussels IIa 

so as to ensure that Ireland keeps apace with its EU counterparts.   

 

In addition, the issue of children suffering from disabilities is coming more to the fore at EU 

level in an attempt to ensure uniform standards are applied and implemented throughout the 



 

 
7 

EU.  Ireland in principle ranks relatively high amongst other EU states in providing for 

children with disabilities.  That said the fundamental problem in Ireland is access to services 

owing to bureaucratic obstacles placed in the path of parents of such children together with the 

underlying issue that the entitlement to such services does not arise as a matter of right.  

Whilst we are living in an era of austerity, we cannot lose sight of the basic right of a person to 

health regardless of whether that person, in particular a child, suffers from a disability or not.  

The first step to be taken is to ratify the United Nations Convention on the Rights of Persons 

with Disabilities. Ireland signed the Convention in 2007 but remains one of only two EU 

member states yet to ratify it. 

 

Since the last report of the Special Rapporteur, the judgment of the Grand Chamber of the 

European Court of Human Rights in the case of O’Keeffe v. Ireland has been delivered.  The 

net effect of that ruling is that under the European Convention on Human Rights there is an 

obligation on the state to have in place an effective mechanism through which the ill-treatment 

of children in state education, albeit managed by a third party, can be properly reported and 

acted on. This finding dovetails with the previous recommendations of the Special Rapporteur. 

 

On the 25th anniversary of the UN Convention on the Rights of the Child (CRC), it is timely 

to review areas of protection and welfare that require improvement under the CRC.  In Ireland, 

it remains the case that the law does not treat adults and children equally in situations where 

there is no justifiable basis for unequal treatment.  Reforms need to be effected in that regard.  

In considering such reforms a review should be undertaken of legal provisions applicable only 

to children to consider the ongoing relevance and application of same.  For example, in 2006 

Anti Social Behaviour Orders (“ASBOs”) were introduced into Irish law, which sparked great 

debate.  Yet reports suggest that in the first five years, no more than 10 ASBOs were issued.  

There is a significant concern that ASBOs are contrary to the welfare of children in general in 

that the effect of such Orders is to potentially punish children for being children in 

circumstances where the impugned behaviour would not generate a similar sanction as against 

an adult.  In light of the apparent lack of application of ASBOs, consideration should be given 

to the removal of such a sanction from the statute book thereby eliminating at least one 

instance of inequality directed towards children. 

 

Previous reports of the Special Rapporteur have highlighted the global problem of child 

trafficking.  This is not a problem that only affects more ‘exotic’ destinations than Ireland.  
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Quite the contrary is true.  International studies show that Ireland is in fact a destination, 

source and transit country for trafficked persons, including children.  This is intolerable.  

Stricter surveillance and sanction needs to be imposed on those who engage in and seek to 

benefit from this modern day form of slavery. 

 

In a most welcome development, it is to be noted that Ireland was one of the first states to 

ratify the Third Protocol to the Convention on the Rights of the Child on a Communications 

Procedure thereby enabling children, and their representatives, to submit complaints to the UN 

Committee on the Rights of the Child about violations of their CRC rights. 

 

In the past year there has been a notable international surge in campaigning to legally prohibit 

physical punishment of children.  Ireland has yet to outlaw such acts and is quickly falling into 

the minority in that regard from an international perspective.  Whilst the manner in which 

children might be parented is often heavily influenced by deeply held beliefs and cultural 

practices, which are to be respected, the overriding factor is that the protection of children 

from physical punishment is a fundamental human rights issue that must by definition trump 

other considerations.  International developments in the past year should provide an impetus 

for domestic reform on this important issue. 

 

SECTION 2: DOMESTIC DEVELOPMENTS 

 

A number of cases raising salient child welfare and protection issues came before the Irish 

courts in 2014.  Of particular note was the case of M.R. & Anor v. An tArd Chlaraitheoir & 

Ors in which the Supreme Court ultimately overturned a High Court decision recognising the 

genetic mother of twin babies born by way of a surrogacy arrangement as the person entitled 

to be registered as the mother of the child upon their birth.  This case once again highlighted 

the need for legislation to account for assisted human reproduction in its various guises.  Not 

only are parents, or persons who desire to become parents, negatively affected by the absence 

of legislation in this field, but so too are children born with the aid of assisted human 

reproduction.  The status of such children can be unclear and it is far from satisfactory that a 

child might be raised in a context where the identity of the parents of that child, as a matter of 

law, remains at issue. 
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Another judgment of particular significance was that delivered by the Grand Chamber of the 

European Court of Human Rights in the case of O’Keeffe v. Ireland, in which the court found 

a breach of Articles 3 and 13 of the European Convention on Human Rights in circumstances 

where the state was found to have failed to have in place proper systems to ensure sexual 

abuse of a child in a public school (albeit managed by a third party) was reported and 

responded to effectively.  

 

In 2014, the Children First Bill was published, the aim of which is to place the Children First 

Guidelines on a statutory footing.  Once enacted this piece of legislation will operate in 

conjunction with the National Vetting Bureau (Children and Vulnerable Persons) Act 2012 

and the Criminal Justice (Withholding of Information on Offences against Children and 

Vulnerable Persons) Act 2012 so as to provide a general suite of child protection legislation in 

the sphere of those working with children.   

 

2014 also provided an opportunity for focus to be brought to a small and often unheard subset 

of children that require state assistance in the interests of their welfare.  There are a significant 

number of young carers in our society many of whom, by virtue of their circumstances, are 

caused to miss out on their childhood and the opportunities it may present owing to a necessity 

to care for a parent or older sibling.  The role of carers is one that is in the common good and 

ought to be promoted and supported by the state.  Particular support is required for young 

carers as they often find themselves exposed to a lifetime of substandard living and indeed 

poverty as a consequence of having sacrificed opportunities during their childhood whilst 

caring for another.   

 

State support should also be made available for children who suffer from disabilities.  Whilst 

there has been some progress in this regard over the last number of years with the introduction 

of legislation, not enough has been done.  Ireland has yet to ratify the UN Convention on the 

Rights of Persons with Disabilities.  That should be undertaken as a matter of urgency as this 

Convention sets the benchmark from which the state ought to address the support and 

measures that need to be put in place to protect children with disabilities. 

 

The Garda Inspectorate Crime Investigation Report 2014 exposed a number of concerning 

practices in respect of the interaction of children with Gardaí.  Whilst there are policies and 

procedures in place designed to afford children special treatment as victims, witnesses and 
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indeed accused persons, it would appear that these policies and procedures are not being 

followed correctly in all cases.  Instead of specially trained interviewers engaging with 

children who may have been the subject of child sexual abuse there have been instances where 

regular unit Gardaí conduct such interviews.  A Garda who conducts such an interview 

without the appropriate training may in fact inadvertently harm the welfare of the child in 

question by causing the child to re-experience the events in question in a traumatic manner 

during the course of an interview.  Steps need to be taken where required to ensure that all 

policies and procedures concerning children are applied to the fullest extent.  

 

SECTION 3: THE CRIMINAL LAW (SEXUAL OFFENCES) BILL 2014 

 

In November 2014, the Heads and General Scheme of the Criminal Law (Sexual Offences) 

Bill 2014 was published.  This piece of legislation is to be welcomed.  It creates a wide range 

of new criminal offences in relation to child pornography and the grooming of children for 

sexual exploitation.  In particular it seeks to keep apace with developments in modern 

technology by addressing the role of information communication technology and how it is 

often used in the commission of offences against children.   

 

The Bill also seeks to address the complicated issue of jurisdiction in respect of offences 

committed outside of the state.  It has been previously recommended that the jurisdictional 

arm of the Irish courts be extended as far as permissible so as to avoid loopholes enabling 

persons to travel from Ireland to commit an offence against a child and return unpunished.   

 

The Bill addresses a number of other matters such as sexual activity between two children 

under the age of consent, an offence that targets the abuse of a position of trust, defilement 

offences and child prostitution and trafficking.  The Bill also addresses the giving of evidence 

by children in respect of sexual offences.   

 

The Bill has yet to be fully debated.  Whilst the Bill represents much needed progress in this 

field, there are further improvements that can be made to the Bill so as to ensure that children 

are afforded the greatest degree of protection from sexual exploitation.  Careful and rigorous 

analysis should be brought to bear on the Bill so as to ensure that the final product provides 

for a robust tool in the fight against the sexual exploitation of children.   
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RECOMMENDATIONS 

 

SECTION 1: CHILD PROTECTION AND DEVELOPMENTS IN INTERNATIONAL 

LAW 

 

1.2.3 Recommendations 

Examine, and where appropriate, amend the law and practice to recognise the gaps in Irish 

practice identified in the European Commission report entitled “Summary of Contextual 

Overviews on Children’s Involvement in Criminal Judicial Proceedings in the 28 Member 

States of the European Union”. The following (non-exhaustive) recommendations are made 

on the basis of the findings of the report: 

 Consider the examples of practice elsewhere provided by the Commission report, such 

as the specialisation of professionals in youth justice in France; the training provided 

to professionals in Belgium and Luxembourg; and alternatives to detention in various 

states; 

 Raise the minimum age for criminal responsibility, as it is amongst the lowest in the 

EU which is unacceptable from a children’s rights perspective; 

 Change the law which enables the prosecution of children under the minimum age of 

criminal responsibility, for the same reasons; 

 Whilst it is positive that Ireland has specialist police units established to work with 

children, Ireland should extend the remit of these special units to deal with children in 

all criminal areas, as suspects/offenders and as victims or witnesses. At present in 

Ireland, these units deal with child suspects or offenders only; 

 Ensure that children are always detained separately from adults, and that there is 

adequate infrastructure in place for this purpose; 

 Amend the law and practice to ensure that victims have a right to legal representation 

(and free legal aid) as Ireland is one of only three states in which this is not provided 

for (except in particular sexual assault cases); 

 Ensure better provision for the right of children to be heard in criminal proceedings, 

as at present enjoyment of this right is dependent on the discretion of the police and 

prosecutors. 
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Examine, and where appropriate, amend the law and practice to recognise the gaps in Irish 

practice identified in the report on Ireland, for example: 

 Include in the Garda Charter an obligation to provide child victims with information;  

 Implement the recommendations of the Joint Committee on Child Protection on child-

friendly justice; 

 Provide extensive training for professionals dealing with children in the area of 

criminal law; 

 Ensure that there is a uniform standard of training for all those involved in the 

administration of justice; 

 Put mechanisms in place to avoid secondary victimisation of children, particularly 

where children have been sexually abused; 

 Ensure that both victims and witnesses have the right to free legal assistance and/or 

representation; 

 Permit greater opportunities to seek compensation from the offender and/or the state; 

 Make provisions for including children in decision-making processes and services;  

 Implement the 2007 recommendations of the Office of the Ombudsman for Children to 

establish an effective complaints mechanism, to introduce adequate regulation of 

services, and to increase dedicated support services for children. 

 

Adopt the European Commission Measures to ensure best practice for children involved in 

criminal justice proceedings, and transpose the proposed Directive into Irish law once this is 

possible. 

 

Implement other recommendations relating to youth justice set out in previous Special 

Rapporteur reports. 

 

1.3.1 Recommendations 

A number of shortcomings in Irish law and practice relating to the rights of children in civil 

proceedings are identified in the European Commission’s draft report; Children's Involvement 

in Civil and Administrative Judicial Proceedings. The following recommendations are made 

on the basis of the findings of the report. These recommendations are not exhaustive. Ireland 

should: 
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 Consider the examples of practice elsewhere, such as “youth houses” in France 

(maisons des jeunes) which provide free legal advice to children; 

 Amend legislation to provide children with full procedural capacity to initiate 

proceedings, rather than having to act through a representative in all cases; 

 Professional bodies should ensure mandatory training on children’s rights for all 

professionals working with children in civil proceedings; 

 Ensure that, in line with practice in almost all other EU states, the right to free legal 

aid applies before proceedings, and in particular, ensure that it is made available 

generally in the area of family law; 

 Ensure that children have guardian ad litem representation, particularly where 

conflicts of interest with parents arise, and that guidance is developed for children’s 

lawyers and other professionals to ensure children’s views are represented; 

 Develop mechanisms according to which the quality of guardian services can be 

monitored; 

 Ensure that children have a right under law to receive information on the civil and 

administrative judicial proceedings in which they are involved; 

 Create a legal obligation that court decisions must be communicated to the child 

involved in judicial proceedings in a manner adapted to the level of understanding of 

the child; 

 Ensure that children have a right to appeal a judgment in their own name instead of 

appealing through a legal representative, and that this is not only available to children 

who have had party status in the proceedings in question, but also to children who 

have not had such status where the proceedings directly concern their interests. 

 

Implement other recommendations relating to children in civil proceedings included in 

previous Special Rapporteur reports. 

 

1.4.4 Recommendations 

A research study on the conflicts between EU courts when dealing with the matter of 

international child abduction is at present being conducted by the University of Aberdeen and 

the University of Sussex.  Ireland should ensure that the future outcomes of the study are made 

widely known once they become available, in order to ensure uniform application of EU 

standards in Irish courts.  
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Ireland should also ensure that the outcomes of the recent European Commission report on 

international child abduction are reflected in Irish law and practice in order to ensure 

uniform application of EU standards in Irish courts.  

 

Ireland should assist in highlighting the European Commission’s information campaign on the 

rules which exist when international families separate, and the assistance that is available. 

 

1.5.3 Recommendations 

Make the European Parliament report on Member States' Policies for Children with 

Disabilities widely known, including Ireland’s strengths and weaknesses in provision for 

children with disabilities. 

 

The positive aspects of Irish law and practice concerning children with disabilities, such as 

legal provision for reasonable accommodation and inclusive education, should be recognised. 

 

Greater provision should be made in Ireland to tackle domestic violence against children with 

disabilities. 

 

Accessibility for children with disabilities, such as access to public buildings and public 

transport, should be prioritised in Ireland in order to facilitate children’s right to 

participation in society. Information and communication technologies should be given 

particular priority.  

 

Budget cuts should not unduly affect provision for the rights and needs of children with 

disabilities. The rights and needs of all children should be given due consideration in budget 

decision-making in order for Ireland to meet international human rights standards, including 

those of the UN Convention on the Rights of the Child. 

 

Ireland should improve the provision of information and support to children with disabilities 

and their families about enforcement and complaint procedures. It should be ensured that 

official bodies dealing with complaints are child-friendly, which will require training of 

relevant officials concerning the needs of children with disabilities.  
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The national legal frameworks which regulate access to assistance should be made less 

complex, and efficient coordination between competent authorities should be put in place. 

Information should be freely accessible to children and families, and there should be clarity 

regarding what benefits are available. 

 

The model of good practice in Spain outlined in the European Parliament report on Member 

States' Policies for Children with Disabilities should be followed in Ireland, so that provision 

of free GP care is extended to all individuals under the age of 18 in order to ensure that 

children with disabilities (and other children) have full access to any health care they may 

require. 

 

The three pillars referred to in the European Commission Report on the Implementation of the 

UN Convention on the Rights of Persons with Disabilities by the European Union should be 

followed in respect of healthcare provision for children in Ireland – Children should have: 

 Access to adequate resources,  

 Access to affordable services, and  

 The right to be heard and to participate. 

 

The European Parliament report on Member States' Policies for Children with Disabilities 

holds that Ireland only partially recognises the right to education and to inclusive education. 

Ireland must work to fully recognise these rights in law and practice. It should be 

acknowledged that Ireland provides relatively well for inclusive education. However there is 

further work that needs to be undertaken in this area. In particular, provision for the 

education of children with disabilities should be rights-based. 

 

The European Commission’s 2014 Report on the Implementation of the UN Convention on the 

Rights of Persons with Disabilities by the European Union should be made widely known in 

Ireland. 

 

The European Commission’s Report on the Implementation of the UN Convention on the 

Rights of Persons with Disabilities by the EU notes significant differences across EU Member 

States in the way in which the rights of people with disabilities are vindicated. Ireland should 

ensure that its standards of law and practice in this regard are amongst the highest in the EU.  
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Ireland should also ensure that, if definitions are standardised across EU Member States, that 

the highest of standards are set. 

 

It is currently under examination in Ireland how legislation concerning capacity issues for 

people with disabilities should be modified to meet the requirements of the UN Convention on 

the Rights of Persons with Disabilities. The matter of the participation of children in decision-

making about themselves should also be provided for in any legislative changes, in line with 

Article 12 of the UN Convention on the Rights of the Child. 

 

The recommendations of the European Parliament report on Member States' Policies for 

Children with Disabilities include the need to enshrine the principle of the evolving capacities 

of the child. Ireland has been deemed as having only “partial” implementation of this 

principle. Irish law and practice need to better recognise gradually increasing self-

determination for children as their capacities evolve. Children’s views should not be 

considered solely based on age, but instead a case-by-case approach to children’s capacities 

should be ensured. Legal provision should include respect for the views of children with 

disabilities in proceedings affecting them. In line with the Commission recommendations, 

efforts should also be made to support children to make better choices from an early age, 

which requires training for parents and professionals.  

 

Consultation processes and methods of assessment should be developed so that children with 

disabilities are adequately heard on matters affecting them, particularly in legal proceedings. 

 

1.6.1 Recommendations 

Ensure that the European Commission study on Criminal Sanctions in Member States of the 

EU is considered in the finalisation of the Criminal Law (Sexual Offences) Bill 2014. 

 

Ensure that Irish law and practice relating to child pornography is consistent with other states 

in the EU. 

 

Ensure that the European Commission study on Criminal Sanctions in Member States of the 

EU is disseminated amongst relevant professionals, particularly judges.  
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1.7.1.1 Recommendations 

Ensure that there is clarity around reporting of child abuse in schools. 

  

Ensure consistent application of the Children First guidance, and implement the previous 

recommendation of the Special Rapporteur that a statutory framework be introduced in order 

to deal with inconsistencies. 

 

Improve the means by which and the regularity with which children are heard on child 

protection issues, including through the new national participation policy. 

 

1.7.2.1 Recommendations 

Ensure targeted assistance and support for families experiencing difficulties, particularly 

where the individuals involved are especially vulnerable. 

 

Ensure adequate evidence is relied upon where children are placed in foster care or placed 

for adoption, having regard to the recent case law of the European Court of Human Rights 

 

Ensure there are avenues for retaining a relationship between a family and child where a 

child is placed for adoption and ultimately adopted, having regard to the recent case law of 

the European Court of Human Rights. 

 

1.7.3.1 Recommendations 

Ensure that asylum proceedings are accessible and effective in practice, for all applicants, 

including children. 

 

Ensure that the rights of children, including the right to a fair trial and the right to private and 

family life, are not violated by asylum proceedings. 

 

1.8.1.2 Recommendations 

Consider neglected children’s rights issues in the Irish context, such as recognition of unjust 

discrimination that can occur against children on the basis of their young age. 

 

Amend equality legislation to include the prohibition of unjust discrimination against 

children. 
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Amend the criminal law in order to outlaw physical punishment to ensure that children are not 

unjustly discriminated against. 

 

Amend the minimum wage to abolish the permissibility of the payment of a lower minimum 

wage to younger individuals. 

 

Abolish ASBOs to ensure that children are not unjustly criminalised on the basis of age and 

consequently discriminated against. 

 

1.8.2.1 Recommendations 

The relevant authorities, such as police, social services and businesses, need to be educated 

about the findings of the 2014 UN Global Report on Trafficking in Persons, particularly 

concerning its age and gender aspects. 

 

Fully implement recommendations relating to child trafficking in previous Rapporteur reports. 

 

Follow the recommendations of the US Department of State’s Trafficking in Persons Report 

2014. In particular, increase funding for victim services; enhance the training of social 

workers working with trafficked children, and establish a national rapporteur to enhance anti-

trafficking efforts. 

 

1.8.3.1 Recommendations 

The ratification by Ireland of the Third Optional Protocol to the Convention on the Rights of 

the Child on a Communications Procedure is to be acknowledged and commended. 

 

Steps should be taken to ensure that the ratification by Ireland of the Third Optional Protocol 

to the Convention on the Rights of the Child on a Communications Procedure is widely 

reported. 

 

1.9.1 Recommendations 

Ireland should implement the recommendations of the report of the Global Initiative to End 

All Corporal Punishment of Childhood. 
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In particular, Ireland should legally prohibit physical punishment of children, and should 

engage in advocacy at both a national and international level on the issue. 

 

SECTION 2: DOMESTIC DEVELOPMENTS 

 

2.13.1 Recommendation 

It is recommended that a procedure be introduced whereby vetting information can be 

obtained in respect of a time period spent outside Ireland by persons that are undergoing 

vetting. At the moment there is no obligation on the Garda Vetting Unit to seek information 

from police authorities in a foreign jurisdiction where a person has lived in that country for 

an appreciable period of time. This might be addressed by protocols or administrative 

arrangements with police authorities in a foreign jurisdiction. Another method of exchanging 

information, in relation to criminal convictions, might be established with the passing of the 

Criminal Records Information Systems Bill 2013 which sets out to provide for exchange of 

criminal records with other countries. This implements an EU Framework Decision on the 

exchange of criminal records information. That Bill also provides for the exchange of 

information with non-EU states. 

 

2.15.1 Recommendations 

A clear, positive statement of the rights, value and importance of (heretofore largely 

unheralded) young carers in society is recommended; with codification and a non-exhaustive, 

non-limiting enumeration of relevant rights, such as rights to education, participation in 

social and community life, and to be heard. This initiative would be foundational for the other 

proposals dealt with here; as the framework provides a useful guide to action and policy. 

 

Any change in policies or strategies at the statutory or non-statutory level must acknowledge 

the existence of, and contribution made by young carers to society and highlight the necessity 

for policy and support measures to meet their needs. 

 

Where and as necessary, the establishment, reorganisation and/or expansion of services, 

institutions and departments with responsibility for the support of young carers and their 

families are required. This is vital for the aforementioned rights to have any practical effect. 

Similarly, government level policies or declarations of rights must be made known to the 

young carers in question for them to have any practical use.  
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A clear and accessible channel of information must be made available to the young people in 

question.  This is an essential component of any statement of rights or allocation of resources 

for the benefit of young carers. The lack of adequate information, supports and professional 

interventions has exacerbated already difficult situations for young carers. Any policy or 

legislative initiative which aims to improve the lives of young carers must include a detailed 

plan on how it would be envisaged that young carers can access the information relevant to 

their rights and the appropriate services and supports they are entitled to.  

 

Whether achieved through statute or statutory instrument, a sharing of relevant data between 

state agencies, departments and sections is necessary to ensure effective, comprehensive and 

timely service provision for young carers and their families. Such an initiative would also 

provide a useful precedent for greater service integration and efficiency in governance 

generally. 

 

Proceeding from this, the following practical measures and targets are recommended: 

a) Provision of shared care, respite care, counselling, and educational and recreation 

programmes. 

b) Access to medical advice and support for young carers and their families, as a 

matter of priority. 

c) Commitment to services that are non-intrusive, efficient, responsive and flexible. 

d) Serious consideration given to the experiences, dynamics, needs and wishes of the 

carers and their families.  

 

The promotion of the recommendations and principles set out by the Carers’ Association in 

relation to the additional burdens faced by young carers in terms of education, and the steps 

that may be taken to assist those individuals.  

 

2.16.1 Recommendations 

A provision similar to that contained in section 23(7) of the Children Act 1989 in England and 

Wales should be inserted into the Child Care Act 1991 in order for the objective of 

maintaining siblings together to be explicitly set out.  

 

Prior to children being placed in care there should be a comprehensive assessment of the 

sibling relationship for the purpose of determining whether the children should live together 
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or whether there are relevant and sufficient reasons based upon their best interests which 

justify them being placed apart. 

 

It should also be explicitly stated in the Child Care Act 1991, that where it is not possible to 

accommodate siblings in care together, the CFA shall ensure regular access between siblings 

and the assessment of the suitability of such access should be conducted independently of the 

assessment of suitability of access between the children and their parents.  

 

With regard to any legal or administrative steps that are taken in relation to promoting sibling 

access or attempts to accommodate siblings in care together, the underlying principle, as set 

out in Olsson v Sweden, must be borne in mind; that administrative difficulties should not be a 

sufficient reason to justify interference with the Article 8 ECHR rights of children and 

families.  

 

2.20.1 Recommendations 

The remaining sections of the Education for Persons with Special Education Needs Act 2004 

should be commenced without delay and considerable weight should be attached to the 

principle that every child with special needs should have an education plan. 

 

The United Nations Convention on the Rights of Persons with a Disability should be ratified 

immediately, as previously recommended in an earlier report.
1
 

 

A policy for young children with disabilities availing of the free pre-school year under the 

early childhood care and education scheme should be implemented so as to ensure that such 

children and their families are able to access the supports they need in order to take up such a 

placement, as is the entitlement of any other child of a similar age.  

 

Advocacy services for people with disabilities should entail specific services which are child 

centred. This might be achieved through joint endeavours between advocates who are trained 

to work with people with disabilities and GAL’s who have experience working with children 

and ensuring that their voices are heard.  

 

                                                           
1
 Geoffrey Shannon, Sixth Report of the Special Rapporteur on Child Protection (2013). 
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Development of specialised foster care and residential care placements to meet the needs of 

the child with a disability are recommended.  

 

2.22.1 Child Interviews 

A procedure should be introduced to limit or prohibit the reporting of an infant ruling in order 

to protect the privacy of the child involved in such proceedings. The reporting of such a ruling 

could be made subject to the “in camera” rule or alternatively a new offence could be created 

to outlaw the reporting of such proceedings.  

 

Any step taken with regard to changing the practice relating to the reporting of infant rulings 

should be informed primarily by the ‘best interests principle’; that is that the best interests of 

the child should be the paramount concern in decisions concerning him or her. 

 

SECTION 3: THE CRIMINAL LAW (SEXUAL OFFENCES) BILL 2014 

 

3.2.2 Solicitation and Grooming Offences 

A coherent and comprehensive approach should be adopted throughout the Criminal Law 

(Sexual Offences) Bill 2014 in combatting the use of Information and Communication 

Technology (ICT) in perpetrating sexual offences against children.  Whilst the 2014 Bill 

addresses this in parts, there are other parts where ICT is not expressly addressed.  For 

example, it is recommended that ICT be expressly referenced in Heads 4, 5 and 6 of the 2014 

Bill which create new offences inviting a child to sexual touching, sexual activity in the 

presence of a child and causing a child to watch sexual activity. 

 

Head 7 of the 2014 Bill addresses the offence of “grooming”.  There remains a possible 

prosecutorial difficulty regarding this offence in proving that an offender was meeting the 

child or making arrangements to meet the child for the purpose of doing anything that would 

constitute sexual exploitation.  A potential solution to addressing this lacuna could be to 

include a presumption that the offender was meeting, travelling to meet or arranging to meet 

the child for the purposes of sexual exploitation, unless the defendant can prove, on the 

balance of probabilities that he was not so doing.    
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3.2.4 Child Pornography Offences 

The definition of “child pornography” as contained in Head 13(2) ought to be expanded so as 

to expressly include computer-generated images of abuse and images of fictitious children. 

 

Consideration ought to be given to including an exemption in the 2014 Bill from criminal 

liability for self-generated pornography involving children who have reached the age of 

consent where that material is produced and possessed with the consent of those children and 

only for the private use of the persons involved.   

 

3.3.1 Jurisdiction  

Consideration should be given to amending the jurisdictional remit of the Irish Courts so as to 

adopt a victim centred approach, thereby establishing jurisdiction over an offence if 

perpetrated against an Irish national or person habitually resident in Ireland. 

 

In addition, further consideration might be given to Article 17(3) of the Directive, whereby 

offences committed using ICT are regarded as coming within the jurisdiction of the state 

where the technology is accessed, thereby preventing a situation where material is accessed 

from within the EU, but is hosted on a server located outside the EU.  

 

3.4.1 Children Giving Evidence 

It is recommended that Irish law be expanded so as to permit the admission of a video-

recorded statement given in interview by any child under 18, whether complainant or not, in 

respect of a violent or sexual crime.  The scheme as set out in sections 21 and 22 of the Youth 

Justice and Criminal Evidence Act 1999 in England and Wales provide a useful template for 

future reform in Ireland on this issue. 

 

Consideration should be given to allowing pre-trial cross-examination of a child witness to 

take place immediately after the examination-in-chief, all of which is to be recorded to be used 

in the subsequent trial. 

 

The lack of clarity in Head 47 of the 2014 Bill is problematic.  Head 47 enables a Judge to 

direct that a child give evidence in Court behind a screen if, for any reason, a live television 

link cannot be used.  The presence of a child in a courtroom is to be avoided where possible.  

It is feared that Head 47 might cause children to attend Court.  The specific circumstances in 
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which this may happen need to be set out clearly and debated upon before any such provision 

might be enacted. 

 

3.5.1 Statutory Definition of Consent  

Consideration should be given to providing a statutory definition of consent in the 2014 Bill.  

The vague nature of the current rules on consent is unsatisfactory.  The model of consent set 

out in sections 75 and 76 of the Sexual Offences Act 2003 in England and Wales provide a 

useful platform from which to work. 

 

3.7.1 Abuse of Position of Trust 

The definition of “person in authority” set out in Head 18 of the 2014 Bill should include a 

priest. 

 

3.8.1 Defilement Offences 

Harsher penalties for those who commit subsequent offences against children ought to be 

provided for in the 2014 Bill.   

 

3.9.1 Child Prostitution and Trafficking 

Heads 10 and 11 of the 2014 Bill address the purchasing of a sexual service.  Greater clarity 

and detail is required as to the actual substance of the offences to be enacted under these 

Heads.  For example a question arises as to the form of consideration that might be 

exchanged for a sexual service, e.g. drugs.  The reference to purchasing a sexual service 

suggests only monetary consideration will trigger the offence.  Such a situation would be 

unsatisfactory.  This needs to be clarified to avoid loopholes. 

 

Head 11 addresses the purchase of sexual services from persons who are trafficked.  At 

present it requires the purchaser to know the person was trafficked.  That will give rise to 

prosecutorial difficulties in establishing such knowledge.  Instead it is recommended that the 

mens rea be amended so as to capture an offender who ought to have known or had a 

reasonable suspicion that the person was trafficked. In the alternative, Head 11 of the 2014 

Bill could be brought in line with section 5 of the Criminal Law (Human Trafficking) Act 

2008.  That said, in order to provide the best protection from human trafficking, a strict 

liability approach might be taken as is the case in England, Wales and Northern Ireland. 
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The 2014 Bill ought to be clarified so that it is made clear that a person need not be convicted 

for a trafficking offence before a user can be prosecuted for soliciting a trafficked person for 

the purposes of prostitution. 
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SECTION 1:  

CHILD PROTECTION AND DEVELOPMENTS IN INTERNATIONAL LAW 

 

1.1 Introduction 

One of the key aspects of the role of the Special Rapporteur on Child Protection is to monitor 

and report on international developments in respect of matters of child protection and welfare 

with a view to analysing same in the context of the child protection and welfare system in 

Ireland.  Such analysis has been a constant feature of the previous Reports of the Special 

Rapporteur.  It is intended to review such international developments over the course of the 

last year and to identify recommendations therefrom to be implemented in Ireland so as to 

ensure that the child protection and welfare system in the State is in keeping with international 

best practice. 

 

1.2  Children’s Involvement in Criminal Judicial Proceedings in the EU: Report on 28 

Member States 

The area of children’s rights is one in which extensive work has been underway in EU 

institutions of late. A comprehensive report on children's involvement in criminal judicial 

proceedings is one such initiative,
2
 spanning the 28 member states of the EU (30 jurisdictions 

when England and Wales, Northern Ireland and Scotland are considered).  

 

It has been identified that EU judicial systems are not well adapted to the specific needs of 

children, and considering the high numbers of children facing criminal justice systems each 

year (approximately 1,086,000 children; which amounts to 12% of the population involved 

with these systems),
3
 it was determined that research was needed in this area. Making youth 

justice more child-friendly was acknowledged as a key action in the 2011 Commission 

Communication An EU Agenda for the Rights of the Child.
4
 A lack of reliable data on the 

situation of children in EU Member States
5
 was identified as a serious obstacle to policy-

making, particularly in the context of child-friendly justice and the protection of especially 

                                                           
2
 European Commission – Directorate-General for Justice, Summary of Contextual Overviews on Children's 

Involvement in Criminal Judicial Proceedings in the 28 Member States of the European Union (European Union, 

2014). 
3
 European Commission, Press Release: Children in Criminal Proceedings: European Commission Proposal to 

Increase Protection Makes a Decisive Step Forward (6 June 2014). Available at: http://europa.eu/rapid/press-

release_IP-14-636_en.htm (last visited 16 Dec 2014). 
4
 EU Commission Communication, ‘An EU Agenda for the Rights of the Child’ 15 February 2011. 

5
 See further Geoffrey Shannon, Sixth Report of the Special Rapporteur on Child Protection (2013). 

http://europa.eu/rapid/press-release_IP-14-636_en.htm
http://europa.eu/rapid/press-release_IP-14-636_en.htm
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vulnerable children. The European Commission recently sanctioned a report as part of a major 

study to collect data on the topic, as a measure to support implementation of the 

Communication. 

 

The Commission’s report describes the main findings of the research, outlining data on law 

and practice in the 28 member states concerning the involvement in criminal judicial 

proceedings of children as suspects/offenders, victims and witnesses. Key features and 

variations in law and practice are identified in the report, which also highlights examples of 

crucial safeguards for children, as well as gaps in the area.
6
 The report provides some 

interesting and useful information on youth justice issues in Europe. It identifies, for example, 

that all member states have an age of criminal responsibility under which a child is considered 

incapable of committing an offence.
7
 In the majority of member states of the EU, the 

minimum age of criminal responsibility is 14 or 15 years old. Only five jurisdictions have a 

lower minimum age – the UK (England and Wales, Northern Ireland and Scotland), Ireland 

and the Netherlands.
8
 Ireland is therefore amongst the states with the lowest minimum age of 

criminal responsibility in the EU, consequently providing the weakest children’s rights 

protection in this area. 

 

Some other trends are highlighted in the research. Ireland is one of only five jurisdictions 

(along with Belgium, Latvia, Luxembourg and Poland) in which children under the minimum 

age of criminal responsibility can be prosecuted for serious crimes.
9
 This is another area in 

which Ireland has sub-optimal standards for children compared to other EU Member States. 

Particularly high standards are set for children’s rights in 11 jurisdictions, where discretion 

exists for judges to treat young persons above the minimum age of criminal responsibility as 

not criminally responsible; effectively extending the minimum age. For example in 

Luxembourg, the minimum age can be extended to 25 years, where the offender’s maturity is 

below the average maturity of individuals at the upper limit.
10

 

 

                                                           
6
 European Commission – Directorate-General for Justice, Summary of Contextual Overviews on Children's 

Involvement in Criminal Judicial Proceedings in the 28 Member States of the European Union (European Union, 

2014), at p. 3. 
7
 Ibid., at p. 6. 

8
 Ibid. 

9
 Ibid. 

10
 Ibid. The age of criminal responsibility in Luxembourg is 18 years. 
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In eight jurisdictions (including Belgium and Luxembourg), the juvenile courts are not only 

able to deal with cases involving child suspects or offenders, but they are also competent to 

deal with cases involving child victims and witnesses.
11

 Ireland belongs to the category of 

eleven states which have juvenile courts which deal with child suspects or offenders only. In 

nine member states, there are no specialist courts for children at all, and youth justice is dealt 

with by the same judges who oversee cases involving adults.
12

 Similarly, there are variations 

between the operations of specialist police units established to work with children. Ireland is 

one of fourteen states with a specialist unit; however it is one of four states where these units 

have competence only to investigate cases involving children as suspects or offenders. In other 

states, for example Belgium and Luxembourg, special units deal with children in all criminal 

areas, as suspects/offenders and children as victims or witnesses.
13

 This constitutes a much 

broader provision for all children for specialised treatment on the basis of childhood; a 

positive approach to vindicate children’s rights. 

 

Other forms of specialisation are also identified in the research. For example in France, efforts 

to increase specialisation in youth justice have extended to various institutions.
14

 The youth 

courts in France (Juges pour Enfants) are involved where cases involve child victims or 

suspects and can consequently deal with both criminal and civil law matters. They also have 

the capacity to order that educational or protective measures be taken for child suspects who 

may be in particular need of such action. These courts are attached to High Courts and have a 

presence throughout the country.
15

 Special police units also deal with youth justice matters and 

in many cases may interview child victims and witnesses.
16

 Specialist training is also 

necessary for defence lawyers working in youth justice. 70% of France’s Bar Associations 

have specialist children’s lawyers groupings and there is an aim in France that all Associations 

will ultimately have such groupings in place.
17

 Public Prosecutors working in youth justice 

also have training for this purpose, and will be contacted where children are suspected of a 

crime. They may decide to dismiss the case (possibly with conditions attached) and/or refer a 

child to a youth court.
18

 

                                                           
11

 Ibid., at p. 8. 
12

 Ibid. 
13

 Ibid., at p. 9. 
14

 Ibid., at p. 11. 
15

 Ibid. 
16

 Ibid. 
17

 Ibid., at p. 12. 
18

 Ibid. 
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It was found in the European Commission research that most EU Member States have 

specialist training for professionals, although the nature of the training varies widely between 

states,
19

 and most frequently training on child-friendly justice is received by judges.
20

 Austria 

is provided as an example of a jurisdiction where child welfare training is provided to judges 

and prosecutors working in the area of youth justice. These professionals not only receive 

instruction on children’s rights and needs as part of their legal training; they must also have 

experience working in the fields of social work, education, or another relevant area. The aim is 

to ensure that they attain “a more rounded understanding of the way children experience 

criminal proceedings.”
21

 Once appointed, they can access continuing education on child 

psychology and social work, and also have opportunities to engage in international training 

courses on child-friendly justice.
22

 

 

In Luxembourg, police working in the area of youth justice receive multidisciplinary training. 

They must attend a three-week course covering criminal law, child psychology, 

communication with children (including specific techniques for child interviews), social issues 

particular to children, child protection and forensics.
23

 They also receive two weeks further 

training on the specific issue of child sexual abuse. Different government Ministries (e.g. 

Family and Justice) also provide ongoing training, ensuring co-operation between different 

services. 

 

A range of measures have been adopted by member states to ensure non-discrimination in 

youth justice proceedings. In Belgium, for example, failure to provide reasonable 

accommodation for the needs of children with disabilities is considered discrimination. It is 

outlined in the report that one aspect of prohibiting discrimination against children which 

Member States can adopt is the application of the principle of the evolving capacities of the 

child.
24

 In this context, it is stated that “children should be treated in an individualised manner, 

                                                           
19

 Ibid., at p. 13. 
20

 Ibid., at p. 15. 
21

 Ibid., at p. 14. 
22

 Ibid. 
23

 Ibid. 
24

 See Article 5 of the UN Convention on the Rights of the Child which states: 

“States Parties shall respect the responsibilities, rights and duties of parents or, where applicable, the 

members of the extended family or community as provided for by local custom, legal guardians or other 

persons legally responsible for the child, to provide, in a manner consistent with the evolving capacities 

of the child, appropriate direction and guidance in the exercise by the child of the rights recognized in 

the present Convention.” 



 

 
30 

based on their degree of maturity.”
25

 Where children are treated similarly based solely on age, 

this would constitute discrimination against children who demonstrated higher or lower levels 

of capacity.
26

 Mechanisms to assess children’s capacities in youth justice settings have been 

developed in all member states, albeit for different purposes ranging from determining 

whether they can take part in proceedings to determining the appropriate sentence for a 

child.
27

 In Germany, for example, an investigation into the background of a child is conducted 

immediately where proceedings are initiated against the child. The investigator will examine 

the child’s family background, the child’s developmental stage and other factors in order to 

establish the psychological and emotional state of the child.
28

 

 

Detailed consideration is also given in the report to the extent that systems in member states 

are child-friendly. It is identified that in all member states (save Hungary) child suspects have 

a statutory right to information about their rights and about the criminal justice procedure.
29

 In 

some countries, the information provided is extensive whereas in others (for example 

Denmark) the information provided is quite sparse.
30

 Nineteen jurisdictions have statutory 

provisions to ensure that child victims and witnesses receive information regarding their rights 

and about the criminal procedure.
31

 In 12 jurisdictions, including Ireland, information must be 

provided to child suspects in a child-friendly format. Austria is one jurisdiction in which a 

brochure is provided which is specific to child witnesses, in order to prepare them for court.
32

 

It describes attendance at court from the point of view of a fictional child portrayed in a 

cartoon format. The character describes the court setting and her experiences, illustrated with 

extensive pictures of the environment in question. It is reported that children are more at ease 

during proceedings after becoming familiar with the brochure, as they better know what to 

expect and recognise the setting once they arrive.
33

 

 

The report also details safeguards which aim to protect child suspects when they are 

apprehended by police. In the vast majority of jurisdictions (26, including Ireland) children 
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 European Commission – Directorate-General for Justice, Summary of Contextual Overviews on Children's 

Involvement in Criminal Judicial Proceedings in the 28 Member States of the European Union (European Union, 

2014), at p. 18. 
26

 Ibid. 
27

 Ibid. 
28

 Ibid. 
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 Ibid., at p. 21. 
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 Ibid. 
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 Ibid., at p. 23. 
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 Ibid. 
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have a right to contact with their parents or another adult when apprehended by police.
34

 

Ireland is one of a minority of countries (seven) which have special rules according to which 

police must operate when apprehending children in order to account for children’s 

vulnerabilities.
35

 The report further outlines that pre-trial detention of child suspects as a last 

resort is a legal obligation in most states (22, including Ireland).
36

 In some states the criteria 

for placing a child in pre-trial detention is the same as those for adults (e.g. England and 

Wales) and in others it differs (e.g. in Italy the seriousness of the offence must be 

considered).
37

 There are many alternatives to pre-trial detention in use, such as electronic 

monitoring (e.g. France); placement in an educational community (e.g. Italy); or placement in 

the care of a reliable adult who agrees to ensure the child attends hearings (Czech Republic).
38

 

The maximum period of pre-trial detention for children is mostly between three and six 

months across states, however extensions are sometimes granted for serious crimes.
39

 

 

In all states but two (Belgium and Portugal), it is mandatory that children are separated from 

adults when being held in pre-trial detention.
40

 It is emphasised that Ireland is amongst states 

which find it difficult in practice to implement this rule, due to a lack of the necessary 

infrastructure.
41

 

 

Almost all member states have legal provision for children to be legally represented at all 

stages of proceedings, and obligations for police to inform children of this right.
42

 The right to 

legal aid exists for children accused of infringing the law in all states save Hungary and the 

Netherlands, although the nature of the right varies.
43

 In most states, free legal aid for child 

suspects and offenders is subject to a means test, and in 14 states (including Ireland) the merits 

of the case determine whether children receive free legal aid. In only six states (e.g. Belgium) 

legal aid is available free of charge to all children without conditions.
44

 Child victims have a 

right to legal representation (and free legal aid) in all states but three; Ireland is one of the 
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states which do not provide these rights (except in particular sexual assault cases).
45

 In 17 

states child witnesses have a right to legal representation; in 13 (including Ireland) they do 

not.
46

 Practice differs amongst states which provide legal representation to child witnesses. In 

the Netherlands, for example, provision depends on the seriousness of the case, but in 

Denmark it depends on the determination of whether the witness is in need of protection. In 

Hungary, the defendant may be ordered to cover the expenses of the child witness where they 

are found guilty.
47

 

 

The report provides extensive information on the right of children to be heard in criminal 

proceedings in EU member states. All countries provide in legislation for the right of children 

suspected of infringing or held to have infringed the law to be heard.
48

 The nature of this right 

can involve the right to information about the investigation, the right to comment on evidence, 

and in some states the right to consult court files and to interrogate witnesses (for example in 

Portugal). In 21 states an express right exists for child witnesses to be heard. In nine 

jurisdictions (including Ireland), the decision as to whether or not child victims are heard is at 

the discretion of the police and prosecuting authorities.
49

 In some states, consultation with 

victims by authorities may not be enshrined in law but it is strongly encouraged, for example 

in England and Wales there exists a Victims’ Code of Practice and Witness Charter. In other 

states, the right of victims to be heard is quite extensive, for example in Hungary it extends to 

the right of the victim to consult files on the relevant case, and to ask for expert reports to be 

conducted.
50

 

 

The report also considers the adaptation of the conditions of criminal law settings to the needs 

of children, for example child-specific interview techniques and the presence of a trusted adult 

at various stages of investigations and proceedings.
51

 Ireland is one of seven jurisdictions 

which have adapted the physical settings in which child suspects and offenders are 

interviewed, for example arranging to have the interview in a separate room.
52

 Ireland is also 

one of 26 jurisdictions in which the manner of interview is also modified, including having 
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trained officers conduct the interview.
53

 In all member states children may be accompanied by 

a trusted adult, however in some states the right is restricted. In Ireland for example, police 

have discretion as to whether or not children are accompanied by a trusted adult.
54

 Almost all 

states have modified practice for child victims also, for example Ireland is one of a number of 

states utilising audio-visual techniques to ensure that child victims need not have contact with 

offenders during the trial. There are many other techniques used across the EU, for example in 

Cyprus the suspect is physically removed from court when the child victim provides 

testimony.
55

 In all but ten states there is a requirement that child witnesses can be 

accompanied by a trusted adult when interviewed or testifying. Ireland does not have this 

safeguard at present, although this may change when the Criminal Law (Sexual Offences) Bill 

2014 is enacted.
56

 

 

The report provides invaluable information on general practice in EU Member States, and in 

particular, it gives useful case studies in order for states to consider what works well 

elsewhere. A good indication is given on how Ireland is faring compared to other EU Member 

States. The report particular to Ireland which was produced as part of this project is also 

important to consider. It highlights the very positive work being undertaken by the Irish Youth 

Justice Service which is housed within the Department of Children and Youth Affairs. 

 

1.2.1  Report on Ireland 

The research on the Irish context outlines that, whilst historically children in conflict with the 

law have been neglected in Ireland, there have been significant improvements in recent years. 

These changes have been underpinned by the Children Act 2001, which initiated substantial 

progress in the area, such as an emphasis on imprisonment as a last resort.
57

 The establishment 

of the Irish Youth Justice Service, with its aims of diversion and rehabilitation, is also cited as 

a very positive development. The Court Accompaniment Support Service and the provisions 

for child witnesses to give evidence by video link are also identified as progressive steps. That 

said, a number of areas of concern are identified. The lack of specific provision in the Garda 

Charter to provide child victims with information, the failure to implement recommendations 

of the Joint Committee on Child Protection on child-friendly justice, and training for 
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professionals are all cited as areas where improvement is required.
58

 It should be stated that 

these concerns are addressed in the Heads of the Criminal Law (Sexual Offences) Bill 2014.     

 

One area of particular concern is that there are few mechanisms in place to avoid secondary 

victimisation of children, particularly where children have been sexually abused.
59

 The report 

notes that victims and witnesses do not have the right to free legal assistance or representation, 

that there is no obligation to permit the presence of legal advisors at interviews or proceedings, 

and that compensation from an offender or the state can only be sought in limited cases.
60

 The 

failure to include children in decision-making processes and services is also highlighted.
61

 The 

2007 recommendations of the Office of the Ombudsman for Children to establish effective 

complaints mechanisms, regulation of services, and to increase dedicated support services for 

children are also noted.
62

 

 

1.2.2  European Commission Measures to Protect Children in Criminal Court 

Proceedings 

In June 2014, the European Commission proposed measures to guarantee specific safeguards 

to protect children in criminal court proceedings.
63

 It is intended that the measures will be 

included in a new Directive on the matter. The agreement coincided with the research 

produced on behalf of the Commission. The proposals aim to ensure that the highest standards 

possible are guaranteed for children involved in criminal law processes. The measures outline 

that:       

 Children must have legal representation. Children should not be able to waive the right 

to a legal representative, as their evolving capacities means that they may not 

understand the consequences of their actions; 

 Children should always be detained separately from adults; this is a protective measure 

to ensure children do not suffer abuse in detention;  
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 Children should never pay for certain safeguards, for example individual assessment, 

or audio-visual recording, as they do in some states if found guilty. This may prevent 

them or their representatives from exercising their rights; 

 Children should also benefit from other key safeguards. They should be informed 

promptly of their legal rights, they should be assisted by parents (or other trusted 

adults), and they should not be questioned in public hearings; 

 Children’s interviews should only be filmed where necessary, due to their 

vulnerability. 

 

The measures set out minimum standards for detention, which include access to rehabilitation 

services, and ensuring deprivation of liberty is a measure of last resort and in the best interests 

of the child. 

 

Ireland can decide to be bound by the Directive, as the state has a right to opt-in.  It is 

recommended that Ireland does so in order to ensure good practice for children in conflict with 

the law in line with EU standards. 

 

The gains made in Ireland in terms of the rights and welfare of children involved with the 

criminal justice system, and the positive practices outlined in the Commission report, must be 

acknowledged. That said, a number of recommendations for improvement of the system can 

be made on the basis of the report. 

 

1.2.3 Recommendations 

Examine, and where appropriate, amend the law and practice to recognise the gaps in Irish 

practice identified in the European Commission report entitled “Summary of Contextual 

Overviews on Children’s Involvement in Criminal Judicial Proceedings in the 28 Member 

States of the European Union”. The following (non-exhaustive) recommendations are made 

on the basis of the findings of the report: 

 Consider the examples of practice elsewhere provided by the Commission report, such 

as the specialisation of professionals in youth justice in France; the training provided 

to professionals in Belgium and Luxembourg; and alternatives to detention in various 

states; 
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 Raise the minimum age for criminal responsibility, as it is amongst the lowest in the 

EU which is unacceptable from a children’s rights perspective; 

 Change the law which enables the prosecution of children under the minimum age of 

criminal responsibility, for the same reasons; 

 Whilst it is positive that Ireland has specialist police units established to work with 

children, Ireland should extend the remit of these special units to deal with children in 

all criminal areas, as suspects/offenders and children as victims or witnesses. At 

present in Ireland, these units deal with child suspects or offenders only; 

 Ensure that children are always detained separately from adults, and that there is 

adequate infrastructure in place for this purpose; 

 Amend the law and practice to ensure that victims have a right to legal representation 

(and free legal aid) as Ireland is one of only three states in which this is not provided 

for (except in particular sexual assault cases); 

 Ensure better provision for the right of children to be heard in criminal proceedings, 

as at present enjoyment of this right is dependent on the discretion of the police and 

prosecutors. 

 

Examine, and where appropriate, amend the law and practice to recognise the gaps in Irish 

practice identified in the report on Ireland, for example: 

 Include in the Garda Charter an obligation to provide child victims with information;  

 Implement the recommendations of the Joint Committee on Child Protection on child-

friendly justice; 

 Provide extensive training for professionals dealing with children in the area of 

criminal law; 

 Ensure that there is a uniform standard of training for all those involved in the 

administration of justice; 

 Put mechanisms in place to avoid secondary victimisation of children, particularly 

where children have been sexually abused; 

 Ensure that both victims and witnesses have the right to free legal assistance and/or 

representation; 

 Permit greater opportunities to seek compensation from the offender and/or the state; 

 Make provisions for including children in decision-making processes and services;  
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 Implement the 2007 recommendations of the Office of the Ombudsman for Children to 

establish an effective complaints mechanism, to introduce adequate regulation of 

services, and to increase dedicated support services for children. 

 

Adopt the European Commission Measures to ensure best practice for children involved in 

criminal justice proceedings, and transpose the proposed Directive into Irish law once this is 

possible. 

 

Implement other recommendations relating to youth justice set out in previous Special 

Rapporteur reports. 

 

1.3  Children's Involvement in Civil and Administrative Judicial Proceedings in the 

EU 

In addition to its work in the area of children’s rights in criminal proceedings, the Commission 

has also initiated a large-scale study on children’s involvement in civil and administrative 

judicial proceedings in the EU. The resultant draft report outlines key features in the legal and 

institutional contexts within and across member states of the EU, including quantitative 

information, statutory and policy measures, and examples of law and practice in the area.
64

 

The involvement of children in a wide range of civil proceedings is considered, including the 

areas of child protection, family law and tort law.
65

 The report collates important and 

insightful data on children in civil and administrative proceedings which is of great relevance 

to the Irish context. In particular the extent to which justice is child-friendly
66

 is considered in 

this report. Gaps in the provision of safeguards that aim to protect children in such settings are 

also considered.
67

  

 

The report provides a quantitative examination of factors put in place by states which the 

report describes as ‘safeguards’ to protect children’s rights in judicial and administrative 

proceedings. The right of children to information about their case and the right to appeal an 

outcome are two examples of such safeguards, all of which are considered in more detail 

below. It is to be noted that the report ranked states according to two criteria: 
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 Safeguards in place for children involved in all civil and administrative proceedings; 

 Safeguards in place for children involved in family and child care law proceedings (as 

these are the proceedings in which children are most commonly involved).
68

 

Some of the substantive issues considered in the report will now be outlined, as they provide a 

useful indication of the types of changes which must be made in Ireland in this area. 

 

The ability of children to initiate proceedings is one aspect of children’s involvement in civil 

proceedings which is examined in the report. It is established that in 15 jurisdictions, for 

example Hungary and Italy, children enjoy the right to initiate particular types of proceedings 

in court.
69

 Various minimum ages are in place for this purpose, ranging between 12 and 16 

years, with children under these minimum ages being required to act through a representative.  

In 15 jurisdictions, including Ireland, children do not have the right to initiate cases 

themselves, as only those over 18 years enjoy full procedural capacity to initiate proceedings.  

In eight of these 15 jurisdictions, there are exceptions for those over 16 years in certain 

circumstances, but in the remaining six (Ireland included) children must always act through a 

representative when initiating proceedings.
70

 

 

The right to be heard, and to have one’s views given due weight, is a vital children’s rights 

issue which has been considered in many of the Special Rapporteur’s previous reports.
71

 The 

report of the European Commission on children’s involvement in civil proceedings in the EU 

provides much information on this topic. In five states, there are minimum ages at which 

children can be heard in proceedings, sometimes varying according to the nature of the 

proceedings in question (e.g. in Romania children of 10 years will be heard in family law 

cases).
72

  In most states, however, there is no minimum age established over which children 

may be heard in proceedings affecting them. This type of legal provision is advocated by the 

UN Committee on the Rights of Child, as it ensures that children are not excluded on the basis 

of generalised assumptions about age-related capacities.
73

 In Austria, for example, children 

must always be heard in adoption proceedings, and in the Netherlands children will be heard 
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from age 12, though younger children can request to be heard.
74

 It is noted that in “several” 

jurisdictions (e.g. France, Ireland, the Netherlands, and England and Wales) the court is 

obliged by law to hear children’s views and to give due weight to them before reaching a 

decision about a child, if the child has the necessary capacities.
75

 It is also specified that in at 

least three jurisdictions, courts are not under a legal obligation to consider children’s views. 

The Children and Family Relationships Bill 2015 and the recent amendment to the 

Constitution make explicit provision for children’s rights.
76

 

 

Monitoring of children’s involvement in proceedings is a crucial part of ensuring that their 

rights are vindicated in this arena. It is stated that in 25 jurisdictions (including Ireland), 

monitoring mechanisms such as Ombudspersons exist which have the capacity to review law 

and practice relating to children, (including in judicial proceedings) to ensure compatibility of 

domestic and international standards.
77

 It is noted that Ireland is one of 15 jurisdictions where 

such mechanisms apply in respect of all areas of law
78

 – in other states the role of the 

monitoring mechanism can be limited to specific areas.
79

 This indicates that Ireland is doing 

very well in this regard in comparison to other EU states, as the role of the Ombudsman for 

Children is relatively broad. 

 

Information is also provided on the extent to which professionals working in the area receive 

training on children’s rights. It is noted that not all jurisdictions provide such training, and that 

the nature of such training can vary significantly, for example as to whether it is mandatory or 

voluntary.
80

 In seven jurisdictions, professionals working in all areas of law relating to 

children receive initial training in children’s rights (e.g. England and Wales).
81

 Continuous 

training for professionals in this area is provided in 18 jurisdictions.
82

 In Slovenia, for 

example, guardians ad litem are appointed for unaccompanied children seeking asylum. The 

guardian must complete an initial mandatory training, which includes family law, social work 

and psychology. Every five years thereafter, guardians must complete an advanced training 
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course.
83

 The laws of ten jurisdictions, including Estonia and France, oblige professionals to 

engage in training on how to communicate effectively with children in proceedings. Such 

training aims to ensure, for example, that judges, prosecutors, lawyers, guardians and social 

workers have the skills required in these circumstances.
84

 It is also noted that 17 jurisdictions, 

including Ireland, provide non-mandatory opportunities for the education of professionals in 

communicating with children involved in proceedings. Such opportunities are most commonly 

available to judges.
85

  

 

The importance of providing information to children in civil and administrative proceedings is 

emphasised in the report as an essential factor to protect children’s wellbeing. It is outlined 

that in 24 states, children have a right under law to receive information on the civil and 

administrative judicial proceedings in which they are involved. Ireland is one of only six states 

in which this right does not exist. Such information may relate to the consequences of the 

judicial or administrative procedure; the time and place at which they occur, outcomes, rights 

of remedy; and available support services.
86

 In France, when a court summons concerns a 

child, it must include information for parents on the child’s right to be heard and related 

matters such as the possibility of legal representation and legal aid. Parents must confirm that 

they have informed the child of the right to be heard in a written sworn statement.
87

 Some 

judges are trained to work with children in civil proceedings, and any judge may require an 

expert trained in working with children (e.g. a social worker) to provide information to 

children who are the subject of proceedings. There are also many opportunities provided to 

children to receive advice and information on legal matters, for example through local Bar 

Associations, as well as “youth houses” (maisons des jeunes).
88

 

 

It is specified that in 13 jurisdictions (for example Hungary and Ireland) a legal obligation 

exists whereby court hearings with children must be conducted in a child-friendly 

environment. In some states, however, the legal obligation only applies where children are 

under a certain age, for example in the Netherlands the age set is 12 years. Ireland does not set 

such restrictions. The President of the District Court in Ireland has introduced many 

innovations in this area. 
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There are various ways in which states attempt to achieve a child-friendly environment. 

Examples include conducting hearings in private (e.g. in Cyprus); conducting the child’s 

examination outside the court-room (for example in the judge’s office, as happens in France); 

and by conducting the child’s hearing in a way that is “as informal as possible while still 

consistent with the administration of justice” (for example in Ireland).
89

 

 

The report considers the extent to which children enjoy legal assistance and legal 

representation in civil proceedings. In 24 jurisdictions, including Ireland, children have the 

statutory right to legal representation “in their own name” where potential conflicts of interest 

exist between the child and parents.
90

 It is also highlighted that the right of children to free 

legal aid exists in all jurisdictions, save the Czech Republic. The right applies at all stages of 

proceedings in every state but three. Ireland is one of these states – the right of children to free 

legal aid does not apply before proceedings, and as previously noted, it does not apply in the 

area of family law at any stage.
91

 In seven jurisdictions (e.g. Finland and England and Wales), 

guidance has been developed for children’s lawyers to ensure children’s views are 

represented. In Luxembourg, legal representation is actually compulsory for children (as it is 

for adults) in civil proceedings, except before Magistrate’s Courts, where children may appear 

in person or have the representation of a lawyer or another adult. Children have access to free 

legal aid including advice and representation based on income considerations.
92

  

 

The appointment of a guardian ad litem to represent children where conflicts of interest exist 

with parents is provided for in all jurisdictions save Ireland and Latvia.
93

 Thirteen 

jurisdictions, for example Portugal and Northern Ireland, have mechanisms according to 

which the quality of guardian services can be monitored. Such mechanisms generally apply to 

guardians working in all areas, although in England and Wales it only applies in family law.
94

 

It is a matter which has been frequently emphasised that guardians ad litem in Ireland require a 

monitoring body in order to ensure consistent and high quality representation for children’s 

rights and interests.
95
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The Committee on the Rights of the Child consistently emphasises the need to inform children 

of outcomes in proceedings concerning them.
96

 It is established in the European Commission 

report that court decisions must be communicated to the child involved in judicial proceedings 

in 23 jurisdictions, including Austria and Denmark.
97

 Ireland is not included in this category 

of 23 jurisdictions. Children have a right to have the decision explained in a manner adapted to 

the level of understanding of the child in 10 jurisdictions, including France and Italy.
98

 

Guidance for lawyers or other relevant professionals on the communication of a decision to a 

child in an understandable manner is only present in four jurisdictions (e.g. Belgium and 

Finland).
99

  

 

The right to appeal is also considered in the report.
100

 In all states save for seven (Ireland is 

one of the exceptions), children involved in civil proceedings have a right to appeal a 

judgment in their own name instead of appealing through a legal representative, though this is 

subject to minimum age conditions in some states.
101

 In about half of the states which provide 

for this, it applies in all areas of the law. In most jurisdictions (16, including Italy and Latvia), 

this right applies only to children who have had party status in the proceedings in question.
102

 

 

Although there are some areas in which Ireland has good practice, it is clear that there are a 

number of areas in which change is needed. 

 

1.3.1 Recommendations 

A number of shortcomings in Irish law and practice relating to the rights of children in civil 

proceedings are identified in the European Commission’s draft report; Children's Involvement 

in Civil and Administrative Judicial Proceedings. The following recommendations are made 

on the basis of the findings of the report. These recommendations are not exhaustive. Ireland 

should: 
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 Consider the examples of practice elsewhere, such as “youth houses” in France 

(maisons des jeunes) which provide free legal advice to children; 

 Amend legislation to provide children with full procedural capacity to initiate 

proceedings, rather than having to act through a representative in all cases; 

 Ensure mandatory training on children’s rights for all professionals working with 

children in civil proceedings.  It is imperative that there is a uniform standard of 

training for all those involved; 

 Ensure that, in line with practice in almost all other EU states, the right to free legal 

aid applies before proceedings, and in particular ensure that it is made available 

generally in the area of family law; 

 Ensure that children have guardian ad litem representation, particularly where 

conflicts of interest with parents arise, and that guidance is developed for children’s 

lawyers and other professionals to ensure children’s views are represented; 

 Develop mechanisms according to which the quality of guardian services can be 

monitored; 

 Ensure that children have a right under law to receive information on the civil and 

administrative judicial proceedings in which they are involved; 

 Create a legal obligation that court decisions must be communicated to the child 

involved in judicial proceedings in a manner adapted to the level of understanding of 

the child; 

 Ensure that children have a right to appeal a judgment in their own name instead of 

appealing through a legal representative, and that this is not only available to children 

who have had party status in the proceedings in question, but also to children who 

have not had such status where the proceedings directly concern their interests. 

 

Implement other recommendations relating to children in civil proceedings included in 

previous Special Rapporteur reports. 

 

1.4 Developments in Europe – International Child Abduction 

 

1.4.1  Conflicts of EU Courts on Child Abduction 

The University of Aberdeen and the University of Sussex are conducting a joint research study 

on the conflicts between EU courts when dealing with the matter of international child 
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abduction, defined as “unlawful removal or retention of the child” by the Hague Convention 

on International Child Abduction 1980 (“Hague Convention”).
103

 The work will be completed 

in November 2015. The study will examine cases where the state to which a child has been 

taken does not order the return of the child under Article 13 of the Hague Convention. It will, 

in particular, analyse the interpretation of Council Regulation (EC) No.2201/2003 (“Brussels 

IIa”) by courts in EU states, where the courts of the state from which the child has been taken 

overrides the non-return order by the courts of the state to which the child was taken. It is 

reported that approximately half of requests submitted to the Office of the European 

Parliament Mediator for International Parental Child Abduction involve complaints 

concerning irregularities in the application of EU law in this area, therefore it is important that 

application of the relevant standards are evaluated adequately.
104

 This research project is a 

very welcome development. 

 

Brussels IIa applies to EU countries (except Denmark) and covers issues of jurisdiction and 

the recognition and enforcement of judgments in matters relating to marriage and to parental 

responsibility. The protections afforded to children by the Regulation apply to them regardless 

of the marital status of their parents, and certain matters (e.g. maintenance) are excluded from 

its remit.
105

 The Regulation includes provisions on child abduction, aiming as it does to 

combat child abduction in the EU. In this sense, the Regulation complements the Hague 

Convention by providing clarity on its application in the EU.
106

 The Regulation establishes, 

for example, that all judgments from EU member states will be automatically recognised in 

other EU member states,
107

 subject to certain exceptions, for example if recognition of a 

judgment would be contrary to public policy, or if a child who is the subject of proceedings 

was not heard on the matter. The Regulation also establishes provisions governing scenarios 

where conflicting return and non-return orders are issued in different EU countries.  
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The researchers are gathering information on the implementation of Brussels IIa as it relates to 

international child abduction via a questionnaire which those with experience of relevant cases 

are being asked to complete.
108

  The research will in particular focus on whether parties and 

children have been heard, as well as “the distinction between a return order and a custody 

order.”
109

 The project aims to determine whether the approach to implementation is uniform 

across the EU and whether changes to the Regulation are necessary. 

 

1.4.2  European Commission Report on Application of the Brussels IIa Regulation  

The European Commission has submitted a report on the application of the Regulation to the 

European Parliament, the European Council and the European Economic and Social 

Committee.
110

 The report considers the application of the Regulation on the basis of 

information supplied by EU countries. The Commission states that the Regulation is a useful 

instrument which is working well in facilitating cross-border litigation; with provisions on 

child abduction proving particularly useful.
111

 By identifying which EU countries are 

responsible for cases relating to family law matters, the Regulation has assisted in preventing 

judicial proceedings occurring simultaneously in different countries in the EU. A system of 

cooperation between the Central Authorities (the responsible authorities for such matters) in 

EU countries also assists in ensuring the prompt return of children in cases of international 

parental child abduction.
112

  

 

It is stated by the Commission, however, that there are areas which require improvement. The 

Commission intends to review the matter of the enforcement of decisions, particularly in the 

area of child abduction where procedural standards for hearing children may be different. The 

Commission will be considering whether to introduce “common minimum enforcement 

standards” in this regard.
113

 The Commission also intends to consider other concerns identified 

in the report. For example, the lack of uniform rules on jurisdiction in all scenarios will be 

assessed. Furthermore the accessibility of judgments in all relevant cases is not yet guaranteed 
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in full, as there are still processes in place which require specific types of judgments to 

undergo lengthy procedures before recognition in another EU country. The ways through 

which cooperation between the Central Authorities of member states can be improved, 

particularly concerning the sharing of information in child abduction cases, will also be 

examined. The Commission is currently engaging in policy evaluation of the implementation 

of the Regulation. This evaluation included a public consultation
114

 which ran from April to 

July 2014.
115

 

 

Ireland takes part in the application of this Regulation (of the EU states, only Denmark does 

not) and therefore this study, and the evaluation of the Committee, will be of great interest. 

 

1.4.3  Awareness Campaign on International Child Abduction 

The European Commission has initiated an awareness-raising campaign on the rules which 

exist when international families separate, and the assistance that is available. The campaign 

provides information on custody and access rights, as well as international child abduction.
116

 

For each topic, the Commission has introduced both a leaflet and a video. These are currently 

available in all the languages of the EU, and the videos can be watched and downloaded from 

the YouTube channel of the European Commission Directorate-General for Justice.
117

 

 

1.4.4 Recommendations 

A research study on the conflicts between EU courts when dealing with the matter of 

international child abduction is at present being conducted by the University of Aberdeen and 

the University of Sussex. Ireland should ensure that the future outcomes of the study are made 

widely known once they become available, in order to ensure uniform application of EU 

standards in Irish courts.  

 

Ireland should also ensure that the outcomes of the recent European Commission report on 

international child abduction are reflected in Irish law and practice in order to ensure 

uniform application of EU standards in Irish courts.  
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Ireland should assist in highlighting the European Commission’s information campaign on the 

rules which exist when international families separate, and the assistance that is available. 

 

1.5 Developments in Europe – Disability 

 

1.5.1  European Parliament
 

Report on State Policies relating to Children with 

Disabilities 

The European Parliament published a report in 2013 on the policies in place within EU 

Member States regarding children with disabilities.
118

 The aim was to assess the situation of 

children with disabilities within the EU, particularly because the EU is now party to the United 

Nations Convention on the Rights of Persons with Disabilities (UNCRPD),
119

 the UN 

instrument which establishes rights particular to people with disabilities across the spectrum of 

civil and political and economic, social and cultural rights. The instrument also contains 

provisions specific to children with disabilities. The high level of ratification of the UN 

Convention on the Rights of the Child (CRC) by EU Member States is another influential 

factor on the production of the European Parliament report.
120

 

 

The report emphasises that the rights and principles of the UNCRPD applicable to children are 

recognised by and (to a certain degree) implemented through EU law and policy.
121

 However 

it is acknowledged that the approach to the area is mainly sectoral, for example, focusing on 

matters such as employment or immigration. The report considers the rights of persons with 

disabilities from a distinctly child-centred perspective; taking the approach that children with 

disabilities face multiple discrimination. Consequently, the matters of age and disability must 

be considered together, and measures must be shaped accordingly to ensure that children’s 

particular needs are recognised and accounted for.
122
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The research constitutes a comparative analysis of the legal frameworks of 18 Member States 

of the EU (including Ireland).
123

 

A set of criteria was developed which permitted a comparison 

of data from each country. The criteria are based on aspects of rights enshrined within both the 

UNCRPD and the CRC. The focus is on the rights most relevant to the situation of children 

with disabilities,
124

 such as the right to be heard and the right to non-discrimination.
125

 Special 

emphasis is placed in the report on issues considered particularly relevant to children with 

disabilities, such as violence against children, inclusive education and gender vulnerability.
126

 

The study provides analysis of whether the systems in place in the selected Member States are 

sufficiently protecting the rights and needs of children with disabilities.
127

 It also examines the 

legal and institutional frameworks in place, reviewing implementation of international 

standards and identifying both problems and best practices. The report aims to contribute to 

the improvement of implementation of the rights of children with disabilities.
128

  

 

Some positive practice in the Irish context is identified in the report. Ireland is recognised as 

one of only six states which have fully enshrined the requirement of reasonable 

accommodation by legally ensuring access for all persons with disabilities to major areas of 

their lives, such as education.
129

 It is also noted that all 18 Member States have established 

complaint mechanisms to deal with discrimination, including Ireland.
130

 It is further stated that 

Ireland is one of the states which has adopted family or community-based care for children 

with disabilities, as alternatives to institutionalisation: “In Ireland, only children with severe 

and profound disabilities requiring around the clock care are institutionalised.”
131

 

 

Many shortfalls were noted as regards implementation of the rights of persons with disabilities 

in Member States. The report emphasises that children with disabilities are far more likely 

than other children to suffer violence, a point which I have noted in previous years.
132

 As 

children are almost always living within a family unit, domestic violence is a significant issue 
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for children with disabilities. It often remains unnoticed by authorities because of its hidden 

nature.
133

 Violence against children in institutions is also emphasised as a significant issue, 

and the need for adequate inspections and monitoring procedures is highlighted. In the report, 

it is noted that: 

 

In Ireland, the Health Information and Quality Authority has the power to inspect 

children’s residential centres. Since 2013, it will be also operating in institutions 

catering for persons and children with disabilities. The introduction of this competence 

is considered to have immediate positive effects on the protection of children from 

violence.
134

 

 

Accessibility for children with disabilities is considered in the report.
135

 It is stated that, in 

spite of a wealth of legislation in most Member States in this area, there are many practical 

barriers which exist when it comes to access for people with disabilities to public buildings 

and public transport.
136

 This interferes significantly with the enjoyment by children with 

disabilities of participation in society and in particular their social, economic and cultural 

lives. Information and communication technologies were cited as particularly requiring 

improved access for people with disabilities.
137

 Ireland is mentioned as a state citing budget 

cuts as being responsible for such shortcomings.
138

 This is certainly an area which needs to be 

tackled, as the rights and needs of children with disabilities should be given due consideration 

in budget decision-making in order for Ireland to meet international human rights standards, 

including those of the CRC.
139

 

 

Irish practice is also described as inadequate concerning the provision of “guidance, 

information and support to families”
140

 about enforcement and complaint procedures. As in 

many other states, such procedures can be difficult to access for both parents and children with 

disabilities themselves, who are often not well informed or may even be totally unaware of 

possibilities for complaint. The report points out that official bodies dealing with complaints 
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are rarely sufficiently child-friendly and in particular, “[j]udicial officials are not trained or 

sensitised to children with disabilities’ needs.” As a consequence, the needs of this group, as 

well as the violations of their rights, are often unreported, which can increase 

marginalisation.
141

 

 

Another crucial issue for children with disabilities is to have their views heard and taken into 

account. As stipulated by the CRC, this should be done in conformity with the principle of the 

evolving capacities of the child.
142

 The report considers the legal implementation of this 

principle in the 18 Member States examined.
143

 Provision for two elements within the legal 

systems of states was considered. The first criterion is “[g]eneral provision of evolving 

capacities of the child.”
144

 This involves provision for the principle in major legal acts relating 

to children. It should include recognition of gradually increasing self-determination for 

children as their capacities evolve, and should not solely base this on age, but instead ensure a 

case-by-case approach to children’s capacities. It should also involve a requirement that the 

views of children with disabilities are respected in accordance with their evolving capacities in 

proceedings affecting them.
145

 The second criterion is “[p]rocedural safeguards related to 

children’s evolving capacities.”
146

 To meet this standard, procedural safeguards should be in 

place, aiming to ensure that the evolving capacities of the child are taken into account in 

decisions related to the child “such as the adaptation of content of the education curricula, the 

provision of assistance by social security or participation in cases concerning custody, 

adoption or divorce of the parents.”
147

 It should also involve efforts to support children to 

make better choices from an early age, and training for parents and professionals. Ireland is 

described as having “partial”
148

 implementation of both criteria. 

 

The report concludes that though there is a good element of legal recognition of the right of 

children with disabilities to be heard within domestic systems, substantial change is necessary 

in order for the right to be implemented in practice. Children with disabilities encounter 

various barriers to participation, and they do not enjoy participation in public life to the extent 
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that children without disabilities do. Consultation processes and methods of assessment need 

to be developed so that children with disabilities are adequately heard in Member States; as 

such processes are rarely in place, according to the report.
149

 

 

The report considers assistance provided to children with disabilities and their families, and 

analyses the legal framework within Member States. It uses two criteria in order to identify the 

level and quality of provision within states. The first criterion is “provision o[f] special 

assistance”,
150

 and under this heading it is established whether states have legislation in place 

which guarantee the provision of special assistance for families of children with disabilities. 

The second criterion is the “[n]ature of special assistance provided by the State.”
151

 States 

should have different types of assistance for children with disabilities to ensure the enjoyment 

of their CRC and UNCRPD rights. It is specified in the report that “[a]ssistance should include 

financial support to children (with disabilities) and their parents, social assistance and medical 

coverage to access health care.”
152

 It is established in the report that Ireland has both criteria in 

place, in that families receive special assistance, and there are different types available. 

However, it is also recognised that the national legal frameworks in Ireland which regulate 

access to assistance are complex, creating a barrier in accessing assistance in practice. This is 

similar to the situation in many other states, and it is emphasised in the report that efficient 

coordination is required between competent authorities. It is also stated that information 

should be freely accessible to children and families, and there should be clarity regarding what 

benefits are available.
153

 

 

It is reported that access to health care and social services for children with disabilities is 

particularly insufficient.
154

 Some good practice examples are provided, for example Spain. In 

this state, healthcare is based on the principle of universality. The right to health care of all 

residents in the territory of Spain is recognised, as it is considered that healthcare, which is 

provided through the general budget, is due to all individuals, since they pay their own 

healthcare portion through general taxes.
155

 Ireland is praised for the introduction of 
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Children’s Disability Teams; specialised, multi-disciplinary teams which provide assistance to 

children aged 6 to 18 years. The teams consist of professionals such as health care support 

workers and social workers, who engage with both parents and children, providing a broad 

range of services, information and support.
156

 However there are a number of areas in which 

general provision for children’s health in Ireland could be improved. It is positive that it is 

intended that there will be free GP care for all children under 6 years of age from 2015.
157

 

However it would be much more beneficial for the rights and needs of children with 

disabilities (and of course, all children) if the model of good practice in Spain was followed in 

respect of children. The provision of free GP care should be extended to all individuals under 

the age of 18 in order to ensure that children with disabilities (and other children) have full 

access to any health care they may require. The right of children to health is a fundamental 

human right, as highlighted in my last report.
158

 

 

The level of enjoyment of the right to education for children with disabilities is considered 

under three headings. The first is “[g]eneral recognition of the right to education and to 

inclusive education”. This involves recognition of the right in the national Constitution, with 

implementing legislation ensuring effective application of this right. The freedom of children 

with disabilities and their families to freely choose the school of their choice must be in place. 

For children with disabilities this would include the right to inclusive education. The second 

criterion is “[p]rimary and secondary education.” Primary and secondary education should be 

both compulsory and free of charge for all children. The third criterion is “[s]upport and 

access to education.” National legislation should necessitate the provision of support and 

assistance to children with disabilities in order to facilitate effective education including 

“architectural and sensorial assistance to access mainstream schools.” The final criterion is 

“acceptance of children with disabilities at school” which requires particular legal measures or 

mechanisms to ensure that mainstream schools accept children with disabilities and that 

schools make reasonable accommodation for their needs.
159

 It is assessed that Ireland has 

implemented these criterion, but the first, “[g]eneral recognition of the right to education and 

to inclusive education”, only partially. 
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The right to inclusive education is considered in the report. It is stated that access to 

mainstream education for children with disabilities is limited in practice in the EU, in spite of 

the fact that this issue is considered a priority in many member states. It seems that the 

majority of children with disabilities still attend special schools.
 

Certain Member States appear 

to have had success in implementing the right to integrated education, with Sweden and Malta 

having the highest proportion of students with disabilities attending inclusive education 

amongst the 18 states included in this study.
 

Ireland has fared well in this regard, as it is 

amongst the next five best states, with under 20% attending special schools.
160

 As noted 

above, reference is made to state provision for education in Irish law.
161

 

 

The relative success of Ireland in this area must be acknowledged. There are, however, 

significant problems with educational provision for children with disabilities in Ireland, as 

demonstrated through numerous research studies.
162

 The fact that provision is not rights-based 

is a particular problem, with educational services frequently at the discretion of schools and 

other providers, which can cause significant stress for children with disabilities and their 

families. The following paragraph from the research of Shevlin et al. demonstrates the 

consequences of the lack of rights-based legislation in this area in Ireland. A parent with a 

child with disability remarked on seeking education for her child: 

 

You were always cap-in-hand, as in I’m not entitled or she wasn’t entitled to the same 

treatment and it’s the same thing about approaching schools. We did it but for a lot of 

parents it’s a very difficult thing to walk up and say ‘I have a child who has a 

disability, Will you take her?’ You’re very vulnerable and if anyone says a wrong 

word you bring it to the grave with you.
163

 

 

The report provides valuable information on implementation of the rights of children with 

disabilities amongst 18 EU states. In particular it provides the opportunity for comparisons 

between Ireland and other states in this area. The strengths and weaknesses of law and practice 
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in Ireland concerning children with disabilities should be considered, as should instances of 

best practice in other states. 

 

1.5.2  European Commission Report to UN Committee on the Rights of People with 

Disabilities 

The European Commission produced in June 2014 its first report on the ways in which the EU 

is implementing the United Nations Convention on the Rights of Persons with Disabilities 

(UNCRPD).
164

 The Convention was the first instrument to which the EU became a party, and 

the EU became the first international organisation to become a formal party to the 

instrument.
165

 Parties to the Convention commit to ensuring the full and equal enjoyment by 

people with disabilities of their rights. In the EU context, this means that EU level legislation, 

policies and programmes must comply with the provisions of the UNCRPD insofar as the 

limits of EU responsibilities permit.
166

 Ratifying states must ensure that people with 

disabilities have access to education, employment, public buildings, transport, infrastructure, 

the right to vote and other political participation, and must ensure full legal capacity for people 

with disabilities.
167

 States which are party to the Convention must submit reports to the UN 

Committee on the Rights of Persons with Disabilities on how the Convention is being 

implemented at domestic level, and the UN Committee on the Rights of Persons with 

Disabilities subsequently prepares concluding observations and recommendations in response. 

The 2014 report to the UN Committee on the Rights of Persons with Disabilities was prepared 

by the European Commission
168

 in line with these obligations. 

 

The Commission report provides a valuable overview of initiatives at EU level to protect and 

enhance the rights of people with disabilities, and there are many points relevant to child 

protection outlined which are useful to cover in this report. 

 

The report emphasises that promoting and protecting children’s rights is a key aim of the EU, 

as outlined in the Treaty on European Union, which states that the EU will contribute to the 
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protection of rights, in particular those of children.
169

 The EU Charter, which also recognises 

children’s rights, places emphasis on the right of children to protection and care, and to 

express their views freely.
170

 The report also references the 2011 EU Agenda on the Rights of 

the Child, which outlines actions in which the EU will bring added value to children’s rights 

including bringing a children’s rights perspective to EU rights policy, using evidence-based 

policies, child-friendly justice and tackling violence against children. The special position of 

children with disabilities is highlighted in the Agenda which acknowledges that they will 

require particular protection.
171

 

 

The 2013 Commission Recommendation, Investing in children: breaking the cycle of 

disadvantage,
172

 is cited in the report. This Recommendation seeks to tackle “disadvantage to 

children at risk of poverty and social exclusion.” The Recommendation ensures a focus on the 

needs and rights of children with disabilities, having as a guiding principle the protection of 

children with multiple disadvantages, including disability. The Recommendation also calls on 

Member States to ensure particular attention within health systems to children with 

disabilities, and proposes three pillars for integrated service provision: “access to adequate 

resources, access to affordable services and the child’s right to be heard and to participate.”
173

 

 

The report also outlines the research which EU bodies are currently conducting which is 

relevant to children with disabilities. The first is a study which aims to map law, policy and 

practice affecting child participation. The study has a particular focus on vulnerable children, 

such as those with disabilities; seeking to demonstrate examples of good practice in this 

area.
174

 The EU’s Fundamental Rights Agency is engaging in research on the harassment of 

children with disabilities. The Agency has also developed indicators to monitor 

implementation of children’s rights in the EU, and is conducting a mapping of EU Member 

States’ child protection systems, including systems for protecting children with disabilities”.
175

 

The Commission’s report also highlights the European Disability Strategy 2010-2020 which 
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aims to empower people with disabilities to enjoy their rights and to ensure further 

implementation of the UNCRPD at both EU and national level.
176

 The needs of children are 

referenced (although not extensively) in the Strategy.
177

 

 

The report outlines how the Commission proposed a directive in 2013 on procedural 

safeguards for children in conflict with the law to ensure that they can adequately understand 

criminal proceedings.
178

 The proposed directive includes elements such as the obligation on 

states for children to have access to a lawyer at all stages of proceedings, the obligation to 

promptly inform children of their rights, the right of children to be assisted by parents or other 

adults, the right of children not to be questioned in public hearings, and the right of children to 

receive a medical examination where they are deprived of their liberty.
179

  

 

The report also outlines initiatives targeted against violence, in particular highlighting the 

Daphne Programme under which the Commission has funded numerous projects tackling 

violence against children (as well as other vulnerable groups). One such project included a 

“campaign against violence and bullying of young people with learning disabilities.”
180

 It is 

also outlined that a 2011 EU Directive on combating the sexual abuse and sexual exploitation 

of children and child pornography
181

 relates in particular to children with disabilities. Sexual 

offences are defined in the Directive as taking various factors into account, including the 

uniquely vulnerable situation of children. Physical or mental disability are to be considered 

relevant factors here, and it is required that it is to be a criminal offence within Member States 

to engage in sexual activities with especially vulnerable children, in particular because of a 

disability.
182
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The 2012 Commission report on Education and Disability/Special Needs — policies and 

practices in education, training and employment for students with disabilities and special 

educational needs in the EU is also considered in the report to the UN Committee on the 

Rights of Persons with Disabilities. The 2012 report demonstrated that many students with 

special needs do not enjoy inclusive education and often have inadequate support, despite the 

commitment to inclusive education which states profess. Member states are called upon in the 

report to do more to ensure that educational barriers are removed, and that people with 

disabilities enjoy inclusive education systems. 

 

The report also points to significant differences between states regarding the ways in which 

children with special needs are identified and the ways in which their needs are provided for. 

The need to standardise definitions across EU member states when it comes to identification 

of children with special needs and provision for their education is highlighted by the report.
183

 

 

Ireland signed the UNCRPD in 2007, but has not yet ratified the Convention. Incorporating 

legislation at domestic level must be passed before the Convention becomes Irish law and 

before the rights of the UNCRPD can be invoked in court. It appears that this is at least in part 

because of the perception that Irish laws in respect of adults lacking some or all mental 

capacity to make decisions are inadequate.
184

 Doyle and Flynn argue that the compatibility of 

potential new legislation [the Assisted Decision-Making (Capacity) Bill] with the UNCRPD is 

unclear. It seems that it will still be possible to remove legal capacity from individuals whose 

decision-making abilities fail to meet a certain standard, and it is not intended “that supported 

decision-making systems will fully replace substitute decision-making regimes in the new 

legislation.”
185

 It is hoped that these issues will be considered in the context of the 

participation of children in decision-making about themselves, and that the needs of children 

with disabilities are considered as part of the discourse on capacity legislation in Ireland. It is 

also important, considering Ireland is one of only two EU states who have failed to ratify the 

UNCRPD, that Ireland resolves these issues as soon as possible, and ratifies the Convention. 

 

                                                           
183

 European Commission, Report on the Implementation of the UN Convention on the Rights of Persons with 

Disabilities (CRPD) by the European Union (European Commission, 2014), at pp. 125-126. 
184

 Suzanne Doyle and Eleanor Flynn, “Ireland’s ratification of the UN convention on the rights of persons with 

disabilities: challenges and opportunities” 41 British Journal of Learning Disabilities 171 (2013), at p. 172. 
185

 Ibid., at p. 179. 



 

 
58 

The various documents from the European Commission outlining the treatment of the rights of 

children with disabilities are very insightful. There are many points which Ireland should 

consider. Ireland has some praise-worthy schemes which are cited with approval in the 

European Commission report on the implementation of the rights of children with disabilities. 

However Ireland does not fare well on a number of points in the report. In particular the 

effects of cuts on services for children with disabilities in Ireland emerges as an issue and this 

should be considered in the formation of policy in the area and in service provision for this 

group. 

 

1.5.3 Recommendations 

Make the European Parliament report on Member States' Policies for Children with 

Disabilities widely known, including Ireland’s strengths and weaknesses in providing for 

children with disabilities. 

 

The positive aspects of Irish law and practice concerning children with disabilities, such as 

legal provision for reasonable accommodation and inclusive education, should be recognised. 

 

Greater provision should be made in Ireland to tackle domestic violence against children with 

disabilities. 

 

Accessibility for children with disabilities, such as access to public buildings and public 

transport, should be prioritised in Ireland in order to facilitate children’s right to 

participation in society. Information and communication technologies should be given 

particular priority.  

 

Budget cuts should not unduly affect provision for the rights and needs of children with 

disabilities. The rights and needs of all children should be given due consideration in budget 

decision-making in order for Ireland to meet international human rights standards, including 

those of the UN Convention on the Rights of the Child. 

 

Ireland should improve its provision of information and support to children with disabilities 

and their families about enforcement and complaint procedures. It should be ensured that 

official bodies dealing with complaints are child-friendly, which will require training of 

relevant officials concerning the needs of children with disabilities.  
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The national legal frameworks which regulate access to assistance should be made less 

complex and efficient coordination between competent authorities should be put in place. 

Information should be freely accessible to children and families, and there should be clarity 

regarding what benefits are available. 

 

The model of good practice in Spain outlined in the European Parliament report on Member 

States' Policies for Children with Disabilities should be followed in Ireland, so that provision 

of free GP care is extended to all individuals under the age of 18 in order to ensure that 

children with disabilities (and other children) have full access to any health care they may 

require. 

 

The three pillars referred to in the European Commission Report on the Implementation of the 

UN Convention on the Rights of Persons with Disabilities by the European Union should be 

followed in respect of healthcare provision for children in Ireland – Children should have: 

 Access to adequate resources,  

 Access to affordable services, and  

 The right to be heard and to participate. 

 

The European Parliament report on Member States' Policies for Children with Disabilities 

holds that Ireland only partially recognises the right to education and to inclusive education. 

Ireland must work to fully recognise these rights in law and practice. It should be 

acknowledged that Ireland provides relatively well for inclusive education. However there is 

further work that needs to be undertaken in this area. In particular, provision for the 

education of children with disabilities should be rights-based. 

 

The European Commission’s 2014 Report on the Implementation of the UN Convention on the 

Rights of Persons with Disabilities by the European Union should be made widely known in 

Ireland. 

 

The European Commission’s Report on the Implementation of the UN Convention on the 

Rights of Persons with Disabilities by the EU notes significant differences across EU Member 

States in the ways in which the rights of people with disabilities are vindicated. Ireland should 

ensure that its standards of law and practice in this regard are amongst the highest in the EU.  
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Ireland should also ensure that, if definitions are standardised across EU Member States, that 

the highest of standards are set. 

 

It is currently under examination in Ireland how legislation concerning capacity issues for 

people with disabilities should be modified to meet the requirements of the UN Convention on 

the Rights of Persons with Disabilities. The matter of the participation of children in decision-

making about themselves should also be provided for in any legislative changes, in line with 

Article 12 of the UN Convention on the Rights of the Child. 

 

The recommendations of the European Parliament report on Member States' Policies for 

Children with Disabilities include the need to enshrine the principle of the evolving capacities 

of the child. Ireland has been deemed as having only “partial” implementation of this 

principle. Irish law and practice need to better recognise gradually increasing self-

determination for children as their capacities evolve. Children’s views should not be 

considered solely based on age, but instead a case-by-case approach to children’s capacities 

should be ensured. Legal provision should include respect for the views of children with 

disabilities in proceedings affecting them. In line with the Commission recommendations, 

efforts should also be made to support children to make better choices from an early age, 

which requires training for parents and professionals.  

 

Consultation processes and methods of assessment should be developed so that children with 

disabilities are adequately heard on matters affecting them, particularly in legal proceedings. 

 

1.6  European Commission Report on Criminal Sanctions 

In 2014, the European Commission published a study on criminal sanctions in 11 Member 

States of the EU.
186

 Sanctions for child pornography offences is one of the areas considered in 

the report.  The other areas are drug trafficking, facilitating illegal entry, fraud with no cash 

means of payment and money laundering. It is explained in the report that “[a]ll these criminal 

offences selected stem from national legislation implementing EU Framework Decisions or 

Directives on substantive criminal law and have high practical relevance, in terms of large 

number of cases prosecuted in court and adjudicated in the Member States.”
187
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Ireland was not one of the states examined in the report, however there is still much to learn 

from the research. The report concludes that the relevant EU legislation has resulted in a 

significant level of harmonisation of national legislation amongst Member States (although 

gaps in implementation persist), with the five offences in question found by the researchers to 

be present in almost all national legislations of the states examined.
188

 The report emphasises, 

however, that Member States have very different sanctions for the crimes considered in the 

report, resulting in some states having lenient sentences for these crimes compared to other 

states. For the offence of acquisition or possession of child pornography, for example, the 

lowest maximum sentence is one year in Germany (for minors) and Spain, and the highest 

maximum sentence is 10 years, in Poland and Romania. For the offence of distribution or 

transmission of child pornography, the lowest maximum penalty is one year in Spain 

compared to 12 years in Italy (for commercialising child pornography).
189

 

 

There can clearly be widely varying sentences for the same offence across EU Member States. 

It is recommended in the report that common minimum rules are introduced at an EU level to 

provide a definition of criminal offences, and that minimum rules on the sanctions for these 

crimes (e.g. minimum prison sentences) should also be introduced. This will mitigate the risk 

of criminals choosing member states with low level sanctions as ‘safe havens’. 

 

My previous reports consider extensively the areas in which laws in Ireland require reform in 

order to adequately protect children from sexual abuse and exploitation.
190

 This European 

Commission study brings these necessary changes into clear focus. In particular, my seventh 

report highlighted the fact that Ireland has not yet transposed into law the EU Directive on 

Combating the Sexual Abuse and Sexual Exploitation of Children and Child Pornography.
191

 

It is very positive that the new Criminal Law (Sexual Offences) Bill 2014 in Ireland will 

incorporate this Directive; bringing wide-ranging reforms of the law in Ireland, including in 

the area of child pornography.
192

 In line with previous recommendations which I have made, 

the Child Trafficking and Pornography Act 1998 will be amended so that “child” for the 

purposes of child trafficking and pornography now refers to those under the age of 18, rather 
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than 17 years, strengthening protection for children. The new legislation will also make it a 

criminal offence to knowingly obtain access to child pornography through information and 

communication technology, and the offence may lead to a maximum of five years in prison.  

 

It is important that the European Commission study on criminal sanctions in Member States of 

the EU is considered in the finalisation of the Sexual Offences Bill, in particular to ensure that 

Irish law and practice on punitive measures for those persons accessing, disseminating and 

producing child pornography is consistent with other states in the EU. This is vital to ensure 

that Ireland does not serve as a ‘safe haven’ for those committing offences in this area; a 

potential problem highlighted in the European Commission report. The study should also be 

disseminated widely amongst relevant professionals, particularly judges. 

 

1.6.1 Recommendations 

Ensure that the European Commission study on criminal sanctions in Member States of the 

EU is considered in the finalisation of the Criminal Law (Sexual Offences) Bill 2014. 

 

Ensure that Irish law and practice relating to child pornography is consistent with other states 

in the EU. 

 

Ensure that the European Commission study on criminal sanctions in Member States of the 

EU is disseminated amongst relevant professionals, particularly judges.  

 

1.7  European Convention on Human Rights 

It is notable that University College Cork’s Child Law Clinic is working on the development 

of a European Court of Human Rights Child Law Reporting Project,
193

 in which the child law-

related decisions of the European Court of Human Rights (“ECtHR”) are compiled 

chronologically as they are decided. A comprehensive series of summaries of child law-related 

cases for 2014 is currently available as part of the pilot for this project.  The project aims to 

achieve wider dissemination and greater accessibility of the child law-related jurisprudence of 

the ECtHR.
194

 Three of the child-related cases of the ECtHR from 2014 most relevant to child 

protection will now be considered. 
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1.7.1 O’Keeffe v. Ireland 

It was outlined in my previous (seventh) report that a case had been taken against Ireland 

concerning child sexual abuse within the Irish primary school system. In the 2012 case of 

O’Keeffe v. Ireland,
195

 the applicant, Ms O’Keeffe, sought to establish the responsibility of the 

state for the abuse which she had suffered at the hands of her school principal in a Catholic-

run school, asserting that a civil remedy should be available against the state. The school 

principle, LH, had been subject to criminal proceedings, and Ms O’Keeffe received 

compensation from the Criminal Injuries Compensation Tribunal. She went on to seek civil 

remedies against the state, but it was decided at Supreme Court level that, though the primary 

school system was funded by the state, the state could not be held vicariously liable for a 

teacher’s actions where the church provides school management. The ECtHR decided in 2012 

that choosing to sue the state was a reasonable avenue to take, and that Ms O’Keeffe was not 

required to sue the relevant bishop, as the state argued. 

 

The case proceeded to be heard by the Grand Chamber of the ECtHR and a judgment was 

delivered in 2014.
196

 The Grand Chamber found that under Article 3 of the European 

Convention on Human Rights (“ECHR”), the right to freedom from inhuman and degrading 

treatment, the Irish state had an “inherent positive obligation” to protect children from abuse, 

an obligation which is of particular importance in the context of primary education.
197

 The 

state should have been aware of the risk of child sexual abuse in Irish primary schools, and 

when it delegated the management of most Irish schools to a third party, a mechanism of 

controlling that risk should have been put in place by the state. The fact that the teacher who 

had abused Ms O’Keeffe had abused over 20 victims without detection by the state pointed to 

a plainly ineffective child protection system. The ECtHR also found that the lack of an 

opportunity to establish the culpability of the state and to access a remedy for that culpability 

constituted a violation of the right to an effective remedy under Article 13.  The conviction of 

LH did not constitute an effective remedy in and of itself.
198

  

 

O’Mahony and Kilkelly consider the consequences of the judgment. They make the point that 

the test which the ECtHR requires is: 
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[W]hether the state took reasonable steps to prevent ill-treatment of which the 

authorities had or ought to have had knowledge. At its simplest, it requires that the 

State have in place a mechanism that enables complaints about the ill-treatment of 

children to reach those empowered to respond.
199

  

 

Where states fail in these obligations, the ECtHR emphasised that victims of child abuse 

should not only be entitled to establish the state’s liability for failing to provide appropriate 

systems to respond effectively to a report of abuse, but should also be in a position to seek to 

be awarded compensation on that basis. It is submitted that the obligations emphasised by the 

case are directly relevant to the state’s child protection duties in settings such as schools, in 

which children are especially vulnerable. This is particularly important in Ireland, considering 

that state education at primary level is delivered by private organisations, and the legal 

accountability for children’s welfare between schools and the state is unclear. 

 

It is evident from this judgment that accountability is necessary both at the level of the 

Department or Minister for Education and at the level of primary schools themselves. Children 

First: National Guidance on the Protection and Welfare of Children is a policy document 

which provides guidance to all organisations working with children in Ireland, establishing a 

framework to be implemented at local level to appropriately deal with concerns about 

children’s welfare. In previous reports I have recommended that a clear legislative framework 

be introduced for the reporting of child abuse.
200

 In this regard, the new Children First Bill 

includes a provision that certain professionals would be obliged to report suspected child 

abuse.
201

 

 

The inconsistent application of the Children First guidance is also engaged by this case.
202

 In 

previous reports I have urged the adoption of a statutory framework in order to deal with these 

inconsistencies. The Ombudsman for Children has also made a similar recommendation.
203

 As 

stated in my report last year, the implementation of the right of children to be heard needs to 

be improved in the area of child protection.
204

 Mechanisms are needed to ascertain views and 

concerns and, to respond to them. A new national participation policy and the referendum 
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outcome which includes provision for children’s rights in the Constitution of Ireland will 

contribute to the progression of children’s participation rights in child protection.
205

  

 

With regard to practical concerns relating to child participation in proceedings concerning 

them, the marked difference in the facilities available in the Criminal Courts of Justice and 

those available in the civil courts in respect of hearing the voice of the child must be 

highlighted. Practical resources should be available to the courts of lower jurisdiction, and in 

particular District family law courts, so as to provide child-friendly participation in civil 

matters. At best the facilities for hearing the voice of the child in civil cases are substandard, 

with a lack of private consultation rooms, no child-friendly waiting areas, long delays and an 

intimidating courtroom in which the child will sometimes speak with the judge. This is in 

stark contrast to the very impressive facilities available in respect of cases heard before the 

Criminal Courts of Justice. The establishment of a specific family court system is promised in 

the Programme for Government and is a necessary development for a fair and effective forum 

to vindicate the rights of children and families.  Any such system ought to appropriately and 

sufficiently facilitate child participation in proceedings and reflect the progress made in 

relation to criminal proceedings in the Criminal Courts of Justice. 

 

1.7.1.1 Recommendations 

Ensure that there is clarity around reporting of child abuse in schools. 

  

Ensure consistent application of the Children First guidance, and implement my previous 

recommendation that a statutory framework be introduced in order to deal with 

inconsistencies. 

 

Improve the means by which and the regularity with which children are heard on child 

protection issues, including through the new national participation policy. 

 

1.7.2 Zhou v. Italy 

In this case,
206

 the applicant, Ms Zhou, complained to the ECtHR about the placement of her 

child with a foster family by Italian authorities. Ms Zhou, a Chinese national living in 

Italy, had been housed in a state accommodation facility.  When she found employment, she 
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engaged elderly neighbours in the care of her child during working hours and failed to inform 

social services.  Once the state Prosecutor was informed of this situation, adoption 

proceedings were initiated in respect of the child on the basis that his mother was incapable of 

caring for him. The child was placed with a foster family and although initially the mother had 

visiting rights, they were suspended on the advice of a psychologist, who stated that mother 

and child had not formed a bond and the visits were disruptive for him. The applicant 

complained that her Article 8 ECHR right to respect for private and family life had been 

violated by the placement of her child with a foster family in anticipation of adoption, and also 

by the prevention of contact between mother and child for ten months.  

 

The ECtHR found that the adequacy of the evidence relied upon (in concluding that the care 

the mother provided was not conducive to healthy development) was questionable. The state, 

the ECtHR opined, should have taken concrete steps in order to enable the mother to care for 

the child before he was placed for adoption. Furthermore, the mother had sought “simple” 

adoption, whereby contact between mother and child would have been retained rather than 

“full” adoption (where there would be no contact), however this option was rejected by 

authorities and the Italian courts. The ECtHR also found this decision questionable as it was 

not clear that it was in the best interests of the child. The ECtHR emphasised the obligations 

of authorities to provide assistance and advice to individuals experiencing difficulties, 

particularly where they are especially vulnerable. The need to retain family ties between 

mother and son had not been given the necessary consideration by authorities, who instead 

merely assessed the difficulties of the applicant without ensuring targeted assistance and 

support. This meant that the severing of family ties was not justified and the applicant’s 

Article 8 ECHR rights had been violated. 

 

I have highlighted in previous reports
207

 the fact that there are increased numbers of children 

being taken into care in recent years in Ireland, and that we need targeted supports to ensure 

children are not propelled into the care system due to poverty. The decision in Zhou v. Italy 

serves as a reminder that authorities are obliged under the ECHR to ensure that targeted 

assistance and support for families is provided by social services to those experiencing 

difficulties, particularly where the individuals involved are especially vulnerable. It also 

highlights the obligation on states to ensure contact between parents and children in care or 
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adoption settings, and that adequate evidence is relied upon where children are removed from 

the care of their parents. 

 

1.7.2.1 Recommendations 

Ensure targeted assistance and support for families experiencing difficulties, particularly 

where the individuals involved are especially vulnerable. 

 

Ensure adequate evidence is relied upon where children are placed in foster care or placed 

for adoption. 

 

Ensure there are avenues for retaining a relationship between a family and child where a 

child is placed for adoption and ultimately adopted. 

 

1.7.3 Josef v. Belgium 

In this case,
208

 the applicant, who was an asylum seeker and was also HIV positive, had 

applied on medical grounds to remain in Belgium.
209

  This request was rejected by the Belgian 

authorities on the basis that the medication the applicant required was available in Nigeria, 

from where she had come. She and her three children were asked to leave Belgium. Her 

appeals were rejected by Belgian authorities and the applicant submitted to the ECtHR that for 

her and her children to return to Nigeria was a violation of Article 3 ECHR, the prohibition of 

torture, inhuman and degrading treatment, because her medical condition put her at risk of 

suffering in Nigeria. She also claimed that the removal of her and her children was a violation 

of her Article 8 ECHR right to private and family life. She further argued that the complicated 

asylum proceedings constituted a violation of Article 13 ECHR, the right to an effective 

remedy.  

 

The ECtHR held that Article 13 ECHR had been violated. The Belgian appeal process in 

deportation cases; designed in order to accommodate more expeditious conclusions of the 

cases of asylum seekers from “safe” countries; was too complex to negotiate even with legal 

assistance. A stay on a deportation order could only be achieved through a limited “extreme 
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urgency procedure” and this meant that, in practice, there was not an effective, accessible 

remedy for the applicant in these proceedings in Belgium.
210

   

 

It was held, however, that there was no violation of the applicant’s Article 3 ECHR rights, as 

to find such a violation necessitated “compelling” humanitarian grounds. A significant 

reduction in life expectancy was insufficient to find a violation. As the applicant was not in a 

critical condition, there was no Article 3 ECHR violation, notwithstanding the fact that 

medical treatment for HIV is inaccessible for the majority of people in Nigeria, and the fact 

that her three children would witness the deterioration in health which she would experience 

on her return to Nigeria. The ECtHR also held that Belgium had not violated the applicant’s 

Article 8 ECHR rights. Although it would not necessarily be in the family’s favour to move to 

Nigeria, the children should be able to settle there due to their young age, and the family 

would stay together.
 211

 

 

1.7.3.1 Recommendations 

Ensure that asylum proceedings are accessible and effective in practice, for all applicants, 

including children. 

 

Ensure that the rights of children, including the right to a fair trial and the right to private and 

family life, are not violated by asylum proceedings. 

 

1.8 Child Protection Developments concerning the United Nations 

 

1.8.1 Equality for Children 

2014 marked the 25th anniversary of the adoption of the UN Convention on the Rights of the 

Child (CRC) in 1989. The CRC was the first international instrument recognising children’s 

rights – in particular children’s participation rights – and it has been ratified faster and by 

more states than any other UN human rights instrument.
212

 A meeting was held to 

commemorate the anniversary at the UN Headquarters in New York.
213

  The main challenges 
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in progressing children’s rights, including discrimination against children, were considered, as 

were ways in which these challenges can be tackled.
214

 The CRC was acknowledged as a 

powerful human rights tool, and a number of important issues were discussed in the context of 

violation of children’s rights, for example child mortality and violence against children.
215

 

 

UNICEF launched a global initiative to mark the anniversary, #IMAGINE, which aims to 

promote global engagement in advancing children’s rights.
216

 The initiative involves the 

establishment of action/2015, a coalition consisting of close to 1000 organisations from over 

120 states. It seeks to encourage world leaders to tackle “inequality, poverty and climate 

change in 2015”.
217

 An international conference was held at Leiden University, Netherlands 

entitled ‘25 Years CRC’ gathering over 300 global children’s rights experts to consider the 

achievements of the CRC and how to improve implementation of children’s rights.
218

 The 

significant impact of Article 12 of the CRC, the right of children to be heard, was a strong 

focus of the event. 

 

Children’s organisation Children’s Rights International Network (CRIN) marked the CRC’s 

25th anniversary by examining 25 new or neglected children’s rights issues.
219

 The first issue 

considered was age discrimination. It was highlighted that age discrimination is primarily 

considered in the context of ageism towards seniors. However a neglected concern is the age 

discrimination which children experience because of their youth. In many states children are 

excluded from activities on the basis of their youth, for example arbitrary age limits can 

prevent children joining an association on the basis of generalisation of the capacities of all 

under-18s. These age discrimination-based obstacles can particularly limit children’s 

participation in society.
220
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CRIN also point to the fact that national anti-discrimination policies rarely include children in 

categories protected from discrimination. Ireland is a state which fails to legislate for unfair 

discrimination against children. Clearly for some purposes discrimination on the basis of 

youth is justifiable in order to protect children (as outlined further below). However there is no 

justification for failing to provide for a prohibition of unjust discrimination against children. If 

the discrimination is not proportionate to the aims sought, then it should not be permissible 

under Irish law.
221

 

 

The Equal Status Acts 2000-2008 in Ireland seek to promote equality, prohibiting specific 

types of discrimination across nine grounds.
222

 Children are excluded from this. It is illegal 

according to this equality legislation to discriminate on the basis of age (but this does not 

apply to those under the age of 18 years), gender, marital status, family status, sexual 

orientation, religion, age, disability, race and membership of the traveller community. The 

Acts apply to those who provide and manage goods and services; accommodation; and 

educational establishments.   The Acts are founded on the understanding that everyone should 

enjoy equal participation in society, and that individuals should be treated on their own merits 

rather than on the basis of a stereotype. This principle should apply to children as it does to 

everyone else. Yet by excluding those under 18 years of age (save for the provision of car 

insurance), the law potentially permits unfair discrimination against this group, and this issue 

needs to be addressed. 

 

There are many age limits set in Ireland which aim to protect children. For example, age limits 

on the permissibility of drinking alcohol and engaging in sexual activity can be argued to be a 

legitimate means of ensuring children’s health and welfare are not unduly affected by their 

lack of experience in decision-making. Other age limits, however, are much less justifiable. As 

noted in last year’s report, physical punishment is permitted against children in Ireland. 

Perpetrated against adults, such behaviour would be considered assault. This discrimination 

needs to be dealt with in order to protect children’s rights in Ireland. Another clear area of 

discrimination on the basis of childhood concerns the national minimum wage. Although since 

2011 the minimum wage is set at €8.65 per hour, those aged under 18 are only guaranteed 
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70% of the minimum wage, so in effect the minimum wage for children is €6.06 per hour.
223

 

This can lead to situations where children are being paid significantly less than adults for the 

same work, simply on the basis of their youth. The justification for discriminating on the basis 

of age rather than merit in this area is unclear. Such action plainly constitutes unjust 

discrimination and also needs to be addressed. 

 

The CRIN research cites “status offences”, stating that “[A]cts that would not be criminal if 

committed by adults (e.g. violations of curfews and antisocial behaviour orders, running away, 

and even simple disobedience) show that a status offender's conduct is considered 

unacceptable not because it is harmful, but solely on the basis of age.”
224

 In Ireland, Anti-

Social Behaviour Orders (ASBOs), which are widely used in England and Wales, were 

introduced through the Criminal Justice Act 2006.
225

 The legislation offers various options for 

the means through which orders are handed down to children and adults engaging in what is 

deemed to be anti-social behaviour. The legislation sets out an incremental approach to 

addressing such behaviour, with ASBOs as a measure of last resort.
226

 There was resistance at 

the time of the introduction of the legislation by groups such as the Irish Penal Reform Trust 

and the Children’s Rights Alliance, who had concerns that the introduction of ASBOs would 

criminalise ordinary behaviour of children and young people, such as hanging around in the 

streets. Their widespread use in England and Wales
227

 has lead to criticisms of the practice on 

this very basis.
228

 

 

As the law stands in Ireland, a Garda can issue an “anti-social behaviour warning” to a child, 

detailing for the parents in writing the type of behaviour in question. By 2012, there had been 

a total of 2,121 such warnings issued to children. If the behaviour does not cease, the next step 

is the drawing-up of a “good behaviour contract”.
229

 If this is also unsuccessful, police may 

then recommend that the child engage with a juvenile diversion programme, or (where they 

are over 12 years) they may apply to the Children’s Court for a “behaviour order” (ASBO). 
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The consequences of such an order can be severe: it stays in place for two years, and if it is 

violated children can receive up to three months in a detention school, or a fine of up to 

€800.
230

 

 

There have, however, been very low numbers of ASBOs handed down to children in Ireland 

since the Act came into effect. By 2012 there had been only three orders made.
231

 It is very 

positive that fears of a heavy-handed approach by authorities have not been borne out, and it 

may indicate that less severe approaches are working for authorities in terms of dealing with 

children’s anti-social behaviour. However it does beg the question as to why these divisive 

ASBOs, heavily criticised in the UK for their criminalisation of children, are provided for in 

the legislation in Ireland if there is no use for them. Their effectiveness is also in question: The 

Irish Penal Reform Trust argues that ASBOs have little impact in changing anti-social 

behaviour and that the priority should be tackling the causes of such behaviour rather than 

labelling those engaged in it.
232

  

 

There do not appear to be any plans to review the legislation, in spite of the fact that ASBOs 

for children are essentially not being used. However these orders could be very harmful to 

children’s rights, as the UK experience demonstrates. They have the potential to criminalise 

behaviour engaged in most frequently by children as opposed to adults because of the nature 

of childhood. For example, children ‘hang around’ street corners because they do not have the 

facilities provided for them to engage in other activities (adults on the other hand have more 

access to resources and engage less in this behaviour), and ASBOs in the UK frequently 

criminalise such behaviour. ASBOs can therefore be argued to be discriminatory towards 

children as pointed out by CRIN. It is crucial, therefore, that the law is reformed and that 

provision for these unused, yet potentially harmful, orders is removed from Irish law. 

 

Acknowledging that age discrimination occurs on the basis of youth is an important step 

towards vindicating the rights established in the CRC. It is, as highlighted by CRIN, a 

neglected issue which needs revisiting on the 25th anniversary of the CRC. There are clearly 

many areas in Irish law which need reform in order to ensure that children are not unjustly 
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discriminated against. Where children are treated differently to adults by law, the treatment 

should be justifiable.
233

 

 

1.8.1.2 Recommendations 

Consider neglected children’s rights issues in the Irish context, such as recognition of unjust 

discrimination that can occur against children on the basis of their young age. 

 

Amend equality legislation to include the prohibition of unjust discrimination against 

children. 

 

Amend the criminal law in order to outlaw physical punishment to ensure that children are not 

unjustly discriminated against. 

 

Amend the minimum wage to abolish the permissibility of the payment of a lower minimum 

wage to younger individuals. 

 

Abolish ASBOs to ensure that children are not unjustly criminalised on the basis of age and 

consequently discriminated against. 

 

1.8.2 Reports on Trafficking in Persons 

I have covered extensively the matter of child trafficking and its relevance to Ireland in a 

number of previous reports.
234

 The 2014 Global Report on Trafficking in Persons was released 

in November 2014 by the United Nations Office of Drugs and Crime.
235

 The age and gender 

aspects of trafficking were clear issues identified in the report. It was highlighted that one in 

three victims of trafficking in persons is a child. 70% of victims are female, and they are more 

at risk than males of being forced into modern slavery. In regions such as Africa and the 

Middle East, child trafficking is a major issue, and children make up 62% of victims.
236

 

Human trafficking for forced labour has risen over the past five years, with typical contexts for 
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forced labour involving domestic work, textile production and the manufacturing and 

construction sectors.
237

  

 

The report provides valuable insight into the geographical nature of trafficking. It is 

highlighted that, where human trafficking occurs across continents, the aim is usually to reach 

wealthy states, whereas most trafficking occurs within states or within a region. Most 

trafficking in persons occurs within regions, with over 6 out of 10 victims being trafficked 

across at least one state border.
238

  

 

The report also reveals that traffickers often operate with impunity. There were few or no 

convictions for human trafficking in 40% of states.
239

 The Executive Director of the United 

Nations Office of Drugs and Crime remarks that “over the past 10 years there has been no 

discernible increase in the global criminal justice response to this crime, leaving a significant 

portion of the population vulnerable to offenders.”
240

 

 

In my sixth report I considered the matter of child trafficking in detail, including standards at 

both international level and within Ireland and provided a number of recommendations to 

protect children in Ireland from trafficking. Although improvements have been made since 

this report was published, a number of areas still require change. 

 

The US Department of State’s Trafficking in Persons Report 2014 states that “Ireland is a 

destination, source, and transit country for women, men, and children subjected to sex 

trafficking and forced labour” and that there has been an increase in the identification of Irish 

children being used in sex trafficking within the country.
241

 Other shortcomings in Irish law 

and practice are also identified.
242

 

 

The report points, however, to significant efforts being made in Ireland to tackle the issue, 

including legislative reform; support services provided in Ireland to victims of trafficking; an 
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increase in convictions of traffickers; and education for professionals and the general 

public.
243

 The report provides a number of recommendations for practice in Ireland, including: 

 Increasing funding for victim services;  

 Enhancing the training of social workers responsible for trafficked children, “including 

training on meeting the needs of unaccompanied migrant or asylum seeking children 

who are victims of trafficking”; and  

 Considering the establishment of a national rapporteur “to enhance anti-trafficking 

efforts and to better assess needed improvements in victim identification.” 

 

These reports provide much information on trafficking in both the global and Irish contexts. It 

is important that their findings are utilised in Ireland in order for law and practice to be 

evidence and rights-based. 

 

1.8.2.1 Recommendations 

The relevant authorities, such as police, social services and businesses, need to be educated 

about the findings of the 2014 UN Global Report on Trafficking in Persons, particularly 

concerning its age and gender aspects. 

 

Fully implement recommendations relating to child trafficking in previous Rapporteur reports. 

 

Follow the recommendations of the US Department of State’s Trafficking in Persons Report 

2014. In particular, increase funding for victim services; enhance the training of social 

workers working with trafficked children, and establish a national rapporteur to enhance anti-

trafficking efforts. 

 

1.8.3 Ratifications of the Third Optional Protocol to the UN Convention on the Rights 

of the Child 

As noted in last year’s report, the Third Optional Protocol to the Convention on the Rights of 

the Child on a Communications Procedure was drafted in 2010. The protocol permits children 

and their representatives to petition the Committee on the Rights of the Child on the basis of 

violations of children’s CRC rights. The Protocol opened for signature in 2012 and as of 
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January 2015 it has 45 signatures and 10 ratifications. After receiving the ten necessary 

ratifications, the Protocol entered into force on 14 April 2014.
244

 

 

It is a very welcome development that Ireland ratified and acceded to the Optional Protocol to 

the Convention on the Rights of the Child on a Communications Procedure.
245

 Ireland has 

become one of the first states to do so, leading globally in ensuring high standards for 

children’s rights. Together with Monaco and Andorra, Ireland joined 11 other States that had 

already ratified the complaints mechanism.
246

 The announcement was made in September 

2014 that Ireland would do so, with the Minister for Children and Youth Affairs 

acknowledging the importance of the Protocol for progressing children’s rights; stating that: 

 

[T]he Protocol will reinforce and complement national mechanisms allowing children 

to submit complaints for violations of their rights. It is right that children in Ireland 

should have the same facility to access this new UNCRC rights mechanism as their 

counterparts in other participating countries.
247

 

 

The Protocol entered into force with respect to Ireland on 24 December 2014, which means 

that children and their representatives will now be able to submit complaints to the UN 

Committee on the Rights of the Child about violations of their CRC rights which occur after 

that date.  

 

1.8.3.1 Recommendations 

The ratification by Ireland of the Third Optional Protocol to the Convention on the Rights of 

the Child on a Communications Procedure is to be acknowledged and commended. 

 

Steps should be taken to ensure that the ratification by Ireland of the Third Optional Protocol 

to the Convention on the Rights of the Child on a Communications Procedure is widely 

reported. 
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1.9 International Developments Concerning Violence against Children 

Previous reports have considered in some detail the issue of violence against children in 

Ireland, and the fact that physical punishment of children by parents has yet to be outlawed. 

The international standards in this area are clear: physical punishment of children is a violation 

of children’s rights and should be prohibited at a domestic level. The UN Committee on the 

Rights of the Child has commented that “... eliminating violent and humiliating punishment of 

children, through law reform and other necessary measures, is an immediate and unqualified 

obligation of States parties [to the Convention on the Rights of the Child].”
248

 This is an area 

in which much activity has been occurring at an international level this past year. 

 

In June 2014, a conference was hosted by Sweden’s Ministry of Health and Social Affairs in 

Stockholm in celebration of both the 35th anniversary of the adoption by Sweden of a ban on 

physical punishment of children (Sweden was the first state in the world to do so) and the 25th 

anniversary of the adoption of the UN Convention on the Rights of the Child.
249

 The event 

involved the launch of a Swedish initiative to work for progress on the prohibition of physical 

punishment in other countries, and to review global progress achieved.
250

 Experts were 

brought together from 22 countries which either have legislation banning physical punishment 

of children, or intend to introduce such legislation.  

 

It was emphasised at the conference that law reform alone is insufficient in order to end 

physical punishment of children, and that other measures are also important. Experiences were 

shared at the conference regarding such measures as “policies to support positive parenting, 

awareness raising, capacity building and social mobili[s]ation initiatives to influence a change 

in attitudes and behavio[u]r condoning violence.”
251

 Nevertheless, Marta Santos Pais, Special 

Representative to the United Nations Secretary General on Violence against Children,
252

 stated 

at the conference that a prohibition of physical punishment of children is an essential 
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component of attempts to end violence against children, and a necessary factor for creating 

respect for children and their dignity.
253

 

 

The event also facilitated various initiatives with the common aim of progressing children’s 

rights in this area. The Global Initiative to End All Corporal Punishment of Childhood 

produced a special progress report on the topic for the conference.
254

 The report points to 

strikingly high rates of physical punishment of children, with the vast majority of children in 

both low to middle income countries experiencing such punishment.
255

 Across West and 

Central Africa the average proportion of children experiencing physical punishment is 90%. 

High income countries, however, also fare badly in this area. The report cites one research 

study which demonstrates that in 2010, 65% of three year olds in the US had been “spanked” 

in the past month.
256

 Another 2007 study found that 87% of French parents had at least once 

smacked their child.
257

 Moreover, 2013 research found that 62% of parents in Ireland had hit 

their child for punishment at some time.
258

 

 

However increasing numbers of states across the world (37 states by May 2014) have legally 

prohibited physical punishment of children, including in the home.
259

 Another 46 states have 

committed to introducing a prohibition through the UN Universal Periodic Review procedure 

or through other official avenues.
260

 The report also notes the various initiatives by 

intergovernmental bodies in the area, such as the initiative to end physical punishment by the 

Council of Europe,
261

 as well as the South Asia Initiative to End Violence against Children, 

which has started a campaign to prohibit physical punishment in the eight countries of the 

South Asian Association for Regional Cooperation.
262
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The report envisages a significant role for states in tackling the issue and provides a number of 

recommendations for states in order to work towards vindication of children to be free from 

violence, including prohibition of physical punishment. States should ensure that there is a 

clear rights basis for the prohibition of physical punishment, so that children have the right to 

equal protection of their physical integrity under the law. States should highlight the unjust 

nature of a lack of protection of children under the law in this regard. It is also recommended 

that states should include the issue in the UN Universal Periodic Review process through 

questions to states which have not fully prohibited the physical punishment of children. States 

are to work towards a clear commitment at UN level to prohibit physical punishment of 

children, for example through Human Rights Council and UN General Assembly 

resolutions.
263

 

 

The report points to the post-2015 development framework as an opportunity for states to 

include ending violence against children (including physical punishment) through 

development strategies and urges states to promote the issue through the drafting process. 

Countries are also urged in the report to continue intergovernmental work to further the issue, 

and to consider the provision of support to other states on ending physical punishment. 

Moreover, states should ensure that initiatives to tackle domestic violence logically include 

working to eliminate violence against children in the family.
264

 

 

It is also highlighted that it is crucial that states engage in advocacy which presents physical 

punishment of children from a variety of different perspectives “including gender and 

disability; also health and public health, early years care and development, education without 

violence”. States must facilitate dissemination of key documents and standards on the issue, 

including General Comment No. 8 of the Committee on the Rights of the Child - The right of 

the child to protection from corporal punishment and other cruel or degrading forms of 

punishment. States are also to advocate the wide body of research demonstrating the harmful 

effects of physical punishment, and the positive impact of prohibiting it. Furthermore, States 

must have government-lead plans to implement the prohibition, and share information with 

other states on successes, in order for successful models to become known.
265
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Prohibiting physical punishment of children at domestic level is not a straightforward task. 

Physical punishment is intimately linked to deeply-held beliefs and cultural practices and law 

reform alone will not tackle the issue. This report of the Global Initiative to End All Corporal 

Punishment of Childhood is an invaluable guide for states on actions which can be used in 

conjunction with law reform to ensure that professionals and the general public understand the 

benefits of ending physical punishment of children, and the fact that it is a fundamental human 

rights issue. The report also provides guidance for states which have prohibited physical 

punishment to work towards banning the practice elsewhere in the world. 

 

1.9.1 Recommendations 

Ireland should implement the recommendations of the report of the Global Initiative to End 

All Corporal Punishment of Childhood. 

 

In particular, Ireland should legally prohibit physical punishment of children, and should 

engage in advocacy at both a national and international level on the issue. 
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SECTION 2: 

DOMESTIC DEVELOPMENTS 

 

2.1 Introduction  

A number of cases raising salient child protection issues came before the Irish courts in 2014. 

Some of the issues emerging include the question of maternity in surrogacy arrangements; 

various issues relating to Council Regulation (EC) 2201/2003 (Brussels IIa); applications 

concerning children pursuant to Article 40 of the Constitution; the nature of supports given to 

parents; the in camera rule; the right to the provision of aftercare services; home schooling; 

and recent developments relating to marital breakdown and children, among various other 

issues.  

 

2.2  Surrogacy 

The Supreme Court in M.R. & Anor v. An tArd Chlaraitheoir & Ors
266

 overturned a decision 

of the High Court which had declared the genetic mother of twins born through a surrogacy 

arrangement to be the person entitled to be registered as the legal mother of those children on 

their birth certificate. The Supreme Court, in reversing the High Court decision, stated that the 

legal mother in the case was the woman who gave birth to the children and not the genetic 

mother. The Chief Justice stated that the issue of assisted human reproduction was 

quintessentially one for the legislature and not the courts to address. The case clearly merits 

the legislature addressing the issue of surrogacy given the lacuna in the law about certain 

rights, especially of children born through such arrangements.  

 

2.3 Jurisdiction, Transfer of Proceedings and Council Regulation (EC) 2201/2003   

The Supreme Court in Child and Family Agency (CFA) v. R.D.
267

 rejected the argument that 

the Irish courts did not have jurisdiction to hear a particular case brought under Council 

Regulation (EC) 2201/2003 (“Brussels IIa) (dealing with jurisdiction and the recognition and 

enforcement of judgments in matrimonial matters and matters of parental responsibility) and 

adjourned its decision on the question of whether the child at issue should be returned to 

England where there was a care order in place.  The approach of the Supreme Court in this 

case is interesting in that the court indicated that the return was to be brought about by an Irish 
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order under Article 20 of Brussels IIa (which deals with provisional measures) rather than the 

enforcement of the English order for return.  

 

The case of C.M.H. v. J.P.D.
268

 concerned the wrongful removal by the father of a child from 

England to Ireland. A defence was raised pursuant to Article 13 of the Hague Convention 

(under the Hague Convention on the Civil Aspects of International Child Abduction) by 

reason of the child’s objection to returning to England. The mother argued that the child, 

insofar as he was expressing his view about where he wished to live, had been manipulated by 

the father. Article 13 of the Hague Convention provides: 

 

The judicial or administrative authority may also refuse to order the return of the child 

if it finds that the child objects to being returned and has attained an age and degree of 

maturity at which it is appropriate to take account of its views. 

 

The court analysed the child’s objection to returning to England and assessed his level of 

maturity/capability of forming his own views. The judge proceeded to order the return of the 

child noting that he had taken the child’s views into account but that the child’s views were 

not determinative of the order that the court should make.  

 

In F v. G
269

 the High Court refused to mirror an order that had been made by a Californian 

Court. The court also refused to accept an undertaking from one of the parents that he/she 

would not file any proceedings in this jurisdiction in relation to custody or visitation issues 

concerning the child. The judge stated that, bearing in mind the court’s constitutional and 

statutory obligation to consider the welfare of the child as the first and paramount 

consideration it would be contrary to public policy to receive from the parent of a child an 

undertaking in such terms. In a previous decision in the same case (F v. G
270

), the court 

refused an application by the mother of the child to have the father appointed guardian. The 

court refused the application on the basis that section 6A of the Guardianship of Infants Act 

1964 only permits the application to be made by a child’s father.  

 

In Case C-376/14 the Irish Supreme Court requested a preliminary ruling from the Court of 

Justice of the European Union (“CJEU”). The case concerned the father of a French child who 
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had brought proceedings in Ireland pursuant to the Hague Convention alleging that the mother 

was wrongfully retaining the child in Ireland. One of the questions referred to the European 

Court was whether the existence of the French proceedings relating to the custody of the child 

precluded the establishment of habitual residence of the child in Ireland. The second question 

was whether either the father or the French courts continued to maintain custody rights in 

relation to the child so as to render wrongful the retention of the child in Ireland. Thirdly the 

European Court was asked to decide whether the Irish courts were entitled to consider the 

question of habitual residence of the child in the circumstances where she had resided in 

Ireland since July 2012, at which time her removal to Ireland was not in breach of French law. 

The European Court of Justice adopted the view that the crux of the issue was whether the 

child was habitually resident in France immediately before the alleged wrongful retention and 

that this was an issue of fact to be determined by the national court in accordance with the 

principles set out in Mercredi v. Chaffe
271

. It was held that, in making that assessment, the 

courts in Ireland must take into account that the judgment of the French court authorising the 

removal was only provisionally enforceable and that an appeal had been brought against it and 

these factors were not conducive to a finding that the child’s habitual residence had changed. 

However, the court stated that all the circumstances had to be taken into account including the 

time which had elapsed between the removal and the judgment allowing the appeal against the 

order which permitted such removal. The court further held that any decision to refuse the 

application for return under the Hague Convention was without prejudice to the father’s right 

to enforce the judgment of the French court pursuant to Chapter III of the Brussels IIa and a 

change in the child’s residence would not constitute a factor which would justify the non-

enforcement of an order pursuant to Chapter III of Brussels IIa.  

 

In the case of A.J. v. L.J.
272

 the Court had to determine the habitual residence of the child 

immediately prior to her being removed to Ireland. In assessing the question of habitual 

residence the trial judge applied Irish and English case law. She did not mention or adopt the 

approach set out in Mercredi v. Chaffe. She referred to the judgment of the United Kingdom 

Supreme Court in In re LC (Children)
273

. In that case the UK Supreme Court indicated that in 

assessing the habitual residence of an adolescent child it was relevant to have regard to the 

state of mind of that child. The court held that “[w]hat can occasionally be relevant to whether 
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an older child shares her parent’s habitual residence is her state of mind during the period of 

her residence with that parent
274

.” 

 

Finlay Geoghegan J. in A.J. v. L.J.  held on the facts that the child was not habitually resident 

in a particular State in the United States as alleged by the father in his proceedings.  She noted 

in passing that this conclusion was consistent with the state of mind of the child although this 

was not a matter which she had taken into account in reaching her conclusion. 

 

The case of M.J.T. v. C.C.
275

 concerned a preliminary issue in child abduction proceedings. 

The mother of the child, the subject of the proceedings, had died and the father had ‘rights of 

custody’ for the purposes of the Hague Convention. However the evidence before the court 

indicated that the father had no contact and did not maintain a relationship with the child for a 

period of three years prior to the application. The trial judge held that the father was obliged to 

put before the court prima facie preliminary evidence that not only did he have rights of 

custody but that he was exercising such rights of custody during a significant period of time 

prior to the removal of the child. To satisfy that burden it was sufficient to show that he kept 

or sought to keep regular contact or a relationship with the child. The payment of maintenance 

alone did not suffice. It was held that as the preliminary burden of proof had not been satisfied 

the application should be dismissed without the necessity of conducting an interview to have 

regard to the views of the child.  

 

D.F. v. E.M.
276

 was a judgment in regard to an application to stay High Court proceedings. 

Amongst the relief sought was a declaration that the father had wrongfully retained the 

children in Rhode Island in the United States. Relief was also sought pursuant to the Hague 

Convention. Prior to the issue of the High Court proceedings, the father had commenced 

proceedings concerning custody and access in Rhode Island. At the time of the hearing of the 

stay application in the High Court, the American proceedings had been adjourned to a date on 

which the court would consider whether it had jurisdiction. The application was in relation to 

the Hague Convention proceedings and was seeking the appointment of an assessor to 

interview the child. The purpose of such interview was to ensure that the child’s views were 

before the Court. 
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The Trial Judge felt that it would be premature to make such an order and that it was 

impossible at that stage to establish the exact nature of the issues in respect of which the child 

should be heard. The court also stated that it would not be in the interests of the child to have 

multiple interviews. It was held that the issue of hearing the views of the child and the matters 

in respect of which such views should be heard should be adjourned to the hearing of the 

action. 

 

2.4 Applications pursuant to Article 40 of the Constitution 

The case of M.C. v. Director of Oberstown Detention School
277

 concerned an application 

pursuant to Article 40.4 of the Constitution on behalf of a young boy challenging the legality 

of his pre-trial detention in Oberstown Detention School. The judge was satisfied that the 

nature and degree of the seriousness of the offences which it was considered might be 

committed justified the refusal of bail in the case. The boy was charged with theft, fraud and 

assault offences and had recently been arrested for four other robberies. The judge confirmed 

that refusal of bail to a minor is contemplated under the provisions of the Children Act 2001. 

The court noted that refusal of bail to minors is not the norm, but in this case the nature and 

extent of the applicant’s history of delinquency and the complete absence of effective 

domestic supervision and control contributed to the reluctant refusal of bail under section 2 of 

the Bail Act 1997.  

 

The case of W v. HSE
278

 was another case concerning Article 40 of the Constitution. That case 

also contained a due process element whereby the parents of a child in respect of whom an 

interim care order had been granted complained that they had not been given an opportunity to 

be heard at the emergency care order hearing. Counsel for the parents argued that, given the 

importance of the issue raised and despite the fact that the child was now back in the care of 

his parents the case should still be heard by the court notwithstanding the fact that the matter 

was moot. The issue of public importance, argued the parents, was the fact that the parents in a 

situation such as that case (where an emergency care order is sought and granted) were not 

entitled to be heard until the interim stage.  The Supreme Court held that the constitutionality 

of section 13 of the Child Care Act 1991 was not in question and on the basis that the matter 

was moot because the child was back in the care of his mother, did not consider the general 

question of a respondent’s right to be heard at an emergency care order hearing.  
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2.5 Nature of Supports Given to Parents of Children Placed into Care 

In CFA v. O.M.
279

 the District Court judge, in granting a care order under section 18 of the 

Child Care Act 1991, requested that the CFA give consideration not merely to the supports the 

mother may need but also to how those supports could be provided having regard to her 

particular psychological needs. 

 

2.6 In Camera Rule 

The case of CFA v. R
280

 dealt with an application by the CFA to lift the in camera rule so that 

reports in respect of the children in the case could be furnished to the Gardaí for the purposes 

of an investigation into suspected sexual abuse. The Gardaí wanted access to the reports (a 

report from a paediatrician and a report from an independent specialist child sexual abuse unit) 

in order to determine whether further matters relevant to the criminal investigation had come 

to light. The judge referred to Article 1.1.1 of the Children First National Guidelines and a 

report entitled National Review of Sexual Abuse Services for Children and Young People 

which stipulates the key characteristics of ‘best practice’ in undertaking such investigations. 

That report emphasises the need for liaison, the need to avoid multiple interviews of the child, 

and the necessity to formally record inter-agency engagements. The court granted the Gardaí 

(and the mother) access to the reports on a strictly limited basis and on the understanding that 

they pertained to proceedings that were otherwise subject to the in camera rule. It is of note 

that the child in this case was interviewed on three occasions by the specialist child sexual 

abuse unit, who were providing a report to the CFA for the purpose of pending child care 

proceedings. Furthermore, six electronically recorded video interviews had been conducted by 

An Garda Síocahána’s child specialist investigators with the child.  This demonstrates that the 

Memorandum of Understanding between An Garda Síocahána and Tusla in respect of the 

interviewing of child victims of sexual abuse is not operating to the optimum as it would 

appear that children are being interviewed on more than one occasion, thereby re-victimising 

the child victim. This also has the potential of undermining the evidential value of the 

evidence of a child abuse victim.  

 

The case of M.F. & Anor v. CFA
281

 was an application by two parents to discharge a care 

order that had been made in respect of their children.  The judge, in refusing the parents’ 
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application, noted that the application had consisted of 16 court applications and a hearing 

lasting two days. The judge also noted that it was unfortunate that the parents felt that the only 

mechanism by which they could establish what needed to be undertaken by them was to lodge 

the application in order to initiate the various assessments which resulted in a “roadmap” 

being set out for them. It is implicit in the comments of the learned judge that the assessments 

would presumably not have been carried out were it not for the matter being before the court.  

 

The case of A.B. v. C.D.
282

 concerned an application pursuant to section 40 (3A) of the Civil 

Liability and Courts Act 2004 to exclude the press from attending the hearing of an 

application in family proceedings. In his judgment, Keane J. analysed and applied the relevant 

factors set out in section 40 (3A). In this respect, he held that there was a mandatory obligation 

pursuant to section 40 (3A) (c) (i) (ii) to have regard to the views of any child to whom the 

proceedings relate if he or she is capable of forming his or her own views. In discharging this 

obligation, the court interviewed two of the children. They indicated to the court that they had 

already been identified locally and if the press were allowed to attend the application they 

believed the situation would only get worse. Keane J. expressed a view that some degree of 

local identification must be closer to the norm than the exception in family litigation. He held 

that the application before him raised an issue in regard to the attempted interference with the 

administration of justice. In such a case the presence of the press was desirable with a view to 

promoting public confidence in the administration of justice. Keane J. refused to exclude the 

press but as an alternative imposed some reporting restrictions. In particular nothing was to be 

published concerning any underlying custody or access issue. There was to be no 

contemporaneous social media reporting – e.g. by Twitter. Times Newspapers, who were 

represented at the application to exclude the press, were to appoint a designated reporter to 

attend at and report on the proceedings. In A.B. v. C.D. (No. 2)
283

 the judge refused to set aside 

the order of Abbott J. and rejected the claims of bias or failure to apply fair procedures.  

 

2.7 The Right to the Provision of Aftercare Services 

In L.H. and Child and Family Agency & Ors,
284

 a young person (the subject of a care order) 

applied for directions under section 47 of the Child Care Act 1991 relating to his/her own 

aftercare. At the hearing the young person was represented by a solicitor and counsel and 
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supported by an advocate. The main part of the application related to clarification being 

sought for the young person’s accommodation once he/she “aged out” of the care system when 

he/she turned 18. Section 45 of the Child Care Act 1991 contains the obligations placed on the 

CFA in relation to the provision of aftercare services to children in care. Section 45(1) states:  

(a) Where a child leaves the care of the Child and Family Agency, the Agency may, in 

accordance with subsection (2), assist him for so long as the Agency is satisfied as to 

his need for assistance and, subject to paragraph (b), he has not attained the age of 21 

years. 

 

(b) Where the Child and Family Agency is assisting a person in accordance with 

subsection (2)(b), and that person attains the age of 21 years, the Agency may continue 

to provide such assistance until the completion of the course of education in which he 

is engaged. 

 

The judge stated that it was clear that any directions given by the court pursuant to section 45, 

notwithstanding their all-encompassing nature, are limited to when the child is a child and that 

the court cannot direct the provision of services after the child is 18. Referring to a document 

entitled The National Policy and Procedure Document for Leaving and Aftercare Services, the 

learned judge stated that it imposed a requirement that a child must be in continuous care for a 

period of 12 consecutive months prior to his or her 18th birthday in order to meet the primary 

eligibility criteria for aftercare services. The judge, however, stated that “it is also clear that 

[the child] has a statutory right under section 45 to have his/her aftercare needs assessed in 

light of his/her individual needs and cannot be excluded from the provision of aftercare 

services by way of an apparently arbitrary eligibility criteria which has no legislative basis, 

merely by its inclusion in a National Policy.” 

 

The court noted that, despite the 12 month requirement referred to above, the CFA had 

assessed the young person according to his/her individual requirements and proposed to 

provide him/her with aftercare services, mainly focussing on the young person’s 

accommodation needs. The judge went on to say that he did not accept that the provision of an 

allocated aftercare worker was necessary for the young person to be considered for aftercare 

funding. The judge directed that the designated social worker continue to support the child and 

directed that it was not necessary to specifically allocate an aftercare worker.  
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2.8 Liability for Past Abuse of Children 

As discussed in para.1.7.1 above, the Grand Chamber of the European Court of Human Rights 

(ECtHR) in O’Keeffe v Ireland
285

 found that Ireland had violated Article 3 of the European 

Convention on Human Rights (ECHR) which prohibits torture or inhuman or degrading 

treatment or punishment as well as Article 13 ECHR (the right to an effective remedy). Ireland 

was found to have failed to have in place proper systems to prevent or punish sexual abuse in 

this particular case, where the sexual abuse took place in the early 1970s. Ireland was judged 

by the ECtHR to have failed in its positive obligations towards Louise O’Keeffe to prevent 

and punish the torture, inhuman and degrading treatment that she suffered. The ECtHR found 

that there was an inherent obligation on a government to protect children from ill-treatment 

especially in a primary school context. A salient feature of the decision was the fact that the 

school in question had known of complaints of sexual abuse prior to the abuse of Ms. 

O’Keeffe.  

 

Two decisions of the Superior Courts in 2014 dealt with the issue of victims who make 

complaints in relation to past abuse and the principles and thresholds that are applied in order 

to determine whether such cases can be heard. 

 

B.F. v. Residential Institutions Redress Board & Ors
286

 concerned the time periods applicable 

to cases that fell under the Residential Institutions Redress Act 2002. Applicants for redress 

under the 2002 Act generally have three years from the establishment day to submit their 

claims. The High Court overruled an earlier decision of the redress board and extended the 

time for the applicant in this case to seek redress under the 2002 Act on the basis that he had 

been suffering from depression at the time he should have applied. 

 

The Supreme Court ruled in July of 2014 that a woman who was taking a civil action against 

her brother, for abuse she suffered as a child, could proceed with her case notwithstanding the 

fact that she had not first applied to the Injuries Board for authorisation.
287

 The alleged abuse 

had occurred in the 1970’s when the applicant was a teenager.  
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2.9 Home Schooling  

In September 2014, a mother of six was briefly imprisoned after she refused to pay a fine 

handed down to her by a court for her refusal to register her children as being home 

schooled.
288

 The Education (Welfare) Act 2000 requires parents of children who are being 

“educated in a place other than a recognised school” to have the child concerned registered.  

The parents in the case objected to an assessment being carried out of their children and for 

that reason, they were refusing to register the children as being home schooled. Section 14(5) 

of the 2000 Act determines that as soon as a child is registered as receiving home schooling 

the CFA shall conduct an assessment of the education being provided to determine whether 

the child is receiving a “certain minimum education.” If an authorised person is unable to 

make a determination on this matter the Act permits another authorised person to enter the 

place where the child is being educated, inspect the premises, equipment and materials and 

carry out an assessment of the child in relation to his or her intellectual, physical and 

emotional development.  

 

2.10 Marital Breakdown  

The case of R.S. v. T.S.
289

, which was an application for judicial separation together with 

orders by way of ancillary relief, raised a significant issue concerning the custody and access 

arrangements in relation to the children. A report pursuant to section 47 of the Family Law 

Act 1995 had been ordered and an expert gave evidence at the trial in relation to the children. 

His view was that it would not be in the best interests of the children to spend equal periods of 

time with each parent given the absence of mutual co-operation and respect between the 

parents. The trial judge rejected this approach for a number of reasons. First, the older child 

had expressed a view that he wished to spend equal time with each parent. Second, the judge 

could see no logical connection between the existence of high levels of conflict and low levels 

of mutual trust between parents and the need to divide custody of the children unequally. 

Third, there was no logical basis for the proposition that the equal division of custody between 

parents provided less regularity and predictability for the children. Fourth, on the facts of the 

particular case there was no basis for the suggestion that the equal division of custody would 

provide less stability given that the husband had acquired a home in the same area as the 

existing family home to ensure no disruption to the children’s school or social activities. 
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Fifth, the judge referred to a previous authority of D.McA. v. K.McA.
290

, where week on/week 

off custody of children had been recommended by a psychiatrist and directed by the Court. 

Keane J. directed that the living arrangements for the children should be that they should 

spend alternative weeks with each parent.  

 

2.11 Better Outcomes, Brighter Future 

In April 2014, the Department of Children and Youth Affairs launched ‘Better Outcomes, 

Brighter Future: Report of the National Policy Framework for Children and Young People 

2014-2020’. The Framework has as its objective the setting out of “transformation goals and 

outcomes for children and young people and new structures reporting to the Cabinet 

Committee on Social Policy.” The Minister for Children and Youth Affairs stated that the 

Framework is about “moving on from addressing the legacy of failings to promoting a new 

culture and cross-government approach to improving outcomes for all children
291

.” 

 

‘Better Outcomes: Brighter Futures’ is the first overarching national policy framework for 

children and young people aged from birth to 24 years and will be implemented by the 

Department of Children and Youth Affairs in collaboration with all Government departments 

and key state agencies. The Framework contains over 160 commitments including:  

 Focusing on early interventions and quality services to promote best outcomes for 

children, particularly in the vitally-important early years; 

 Working better together to protect young people who are marginalised, at-risk or who 

demonstrate challenging or high-risk behaviour; 

 Setting a target of lifting 70,000 children out of poverty by 2020; 

 Improving childhood health and wellbeing in line with the goals of ‘Healthy Ireland’; 

 Enhancing job opportunities for young people – building on the ‘Action Plan for Jobs’ 

and the Youth Guarantee; 

 Delivering better supports for families and parenting. 

 

The ‘transformation goals’ set out in the Framework consist of support for parents; earlier 

intervention and prevention; listening to and involving children and young people; ensuring 

quality services; strengthening transitions; cross-government and inter-agency collaboration 

and coordination.  
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The stated ‘better outcomes’ include children being: 

 active and healthy with positive physical and mental wellbeing; 

 achieving their full potential in all areas of learning and development; 

 being safe and protected from harm;  

 having economic security and opportunity;  

 being connected, respected and contributing to their world.  

 

The Framework sets out various entities and strategies that will ensure implementation and 

accountability (of these transformations and outcomes). These include a cabinet committee on 

social policy; a children and young people’s policy consortium; an advisory council; an 

implementation team; national strategies by age and priority areas.  

 

The stated vision of the Framework is for Ireland to be “one of the best small countries in the 

world in which to grow up and raise a family and where the rights of all children and young 

people are respected, protected and fulfilled; where their voices are heard and where they are 

supported to realise their maximum potential now and in the future
292

.”   

 

The Framework sets a target of lifting at least 70,000 children out of poverty by 2020. It is 

imperative that the aspirations and goals set out in ‘Better Outcomes: Brighter Futures’ are 

consciously implemented against a backdrop of an increase in the number of children living in 

poverty in Ireland today. The framework refers to the ‘Growing Up in Ireland’ study, conducted 

by the ESRI and TCD and sets out some of the statistics garnered from that study: 

 15%-20% of children were classified as showing significant levels of emotional or 

behavioural problems.  

 While most children are healthy, 25% are overweight or obese.  

 While 92% of children complete secondary education, only 13% of Traveller children 

do.  

 While most children are safe and supported, we have over 21,000 child welfare and 

19,000 child abuse referrals annually to Tusla, the Child and Family Agency.  
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If ‘Better Outcomes: Brighter Futures’ is to achieve what it has set out to achieve, these 

figures, representing individual and real challenges, must form the basis of all steps taken to 

implement the goals set out in the Framework.  

 

The Framework seeks to promote a shift in policy toward earlier intervention and to ensure the 

provision of quality early years services and interventions, aimed at promoting best outcomes 

for children and disrupting the emergence of poor outcomes. The importance of such an 

approach cannot be overstated and early intervention serves many interests, but most of all the 

children in question, alleviating the need for therapeutic and support services later in life, 

which will very often only be sought when the situation has become critical.  This Framework 

seeks to make sure that young people who are marginalised or ‘at risk’ or who demonstrate 

challenging or high-risk behaviour have access to an integrated range of supports and services 

to help them achieve their best possible outcomes. It also seeks to ensure that no young person 

falls through the cracks because of fragmented services. Undoubtedly, such an approach is of 

paramount importance. Too often cases are reported of young people who have been known to 

be at risk, for whatever reason, suffering extremely serious and often fatal consequences.  

 

The Framework seeks to better understand and respond to the increasing influences on 

childhood of new technologies, digital media, sexualisation and commercialisation; to ensure 

that children, young people, parents and society in general are best equipped to respond to 

these influences; and to foster a culture that promotes positive influences for childhood. This 

stated goal is welcome and necessary in a world where the law and child protection policies 

are constantly battling to keep pace with technology. Indeed, I have stated publicly that I 

believe the internet to be the new child protection frontier.  

 

In relation to health and well-being, the Framework confirms a cross-Governmental approach, 

in line with the goals of Healthy Ireland, to seek to improve all aspects of health and 

wellbeing, and to reduce risk-taking behaviour in children, with a particular focus on 

promoting healthy behaviour and positive mental health and in disrupting the emergence of 

poor outcomes such as diet-related non-communicable diseases arising from childhood 

obesity.  
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2.12 Children First Bill 

The Children First Bill 2014, which will put elements of the Children First: National 

Guidance for the Protection and Welfare of Children (2011) on a statutory footing was 

published by the Houses of the Oireachtas on 14 April 2014. As stated by the Department of 

Children and Youth Affairs, the introduction of this legislation has been a key Programme for 

Government commitment, and will form part of a suite of child protection legislation which 

already includes the National Vetting Bureau (Children and Vulnerable Persons) Act 2012 and 

the Criminal Justice (Withholding of Information on Offences against Children and 

Vulnerable Persons) Act 2012
293

.  

 

The Bill provides for a number of key child protection measures including: 

 A requirement on organisations providing services to children to keep children safe 

and to produce a Child Safeguarding Statement;  

 A requirement on defined categories of persons (mandated persons) to report child 

protection concerns over a defined threshold to the Child and Family Agency (the 

Agency); 

 A requirement on mandated persons to assist the Agency in the assessment of a child 

protection risk, if so requested to do so by the Agency; 

 Putting the Children First Inter-departmental Group on a statutory footing. 

 

It is envisaged that the provisions of the Bill will ensure that concerns about children will be 

brought to the attention of the CFA without delay and improve the quality of reports made to 

the Agency and the quality of follow up on concerns. The new legislation will operate in 

tandem with the existing Children First: National Guidance for the Protection and Welfare of 

Children 2011.  

 

The policy objective of the Bill (to raise awareness of child abuse and neglect and to require 

certain persons to report child protection concerns) can only be viewed in a positive light. 

Similarly, the commitment to provide for inter-agency working and information-sharing in 

relation to assessments by the Agency, if comprehensively achieved, would no doubt result in 

better outcomes for children who may be involved with services provided by the state for the 

improvement of their welfare. The obligation on organisations to undertake an assessment of 
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any risks to a child while the child is availing of its services, and the requirement to use this as 

the basis for developing a Child Safeguarding Statement is to be welcomed.  Certain persons, 

who are classified as ‘mandated persons” in the Bill, are required to report information to the 

CFA if they believe there is a risk of a child being at harm (section 11). Schedule 2 of the Bill 

sets out the list of people who will be classified as ‘mandated persons’. These include medical 

practitioners, social workers, teachers, members of An Garda Síochána and youth workers, 

among others.  

 

Required action to ensure child protection set out in the Bill includes: 

i) Section 9 which states that a provider of a relevant service shall ensure, as far as 

practicable, that each child availing of the service from the provider is safe from 

harm while availing of that service; 

ii) Section 10 which states that service providers undertake an assessment of any 

potential for harm to a child while availing of the service and prepare a written 

statement specifying the service being provided and the principles and procedures to 

be observed to ensure as far as practicable, that a child, while availing of the 

service, is safe from harm.  

iii) Section 11 which  states that where a mandated person knows, believes or has 

reasonable grounds to suspect, that a child has been harmed, is being harmed or is at 

risk of being harmed he or she shall, as soon as practicable, report that knowledge, 

belief or suspicion, as the case may be, to the Agency. The same section requires a 

mandated person to report any disclosures of harm made to them by a child to the 

Agency.  

iv)      Section 13 which states that the CFA may require a mandated person, who has 

reported a concern in relation to a child, to give to the Agency such information and 

assistance as it may reasonably require.  

v) Section 17 of the Bill which provides for the establishment of a Children First 

Inter-Departmental Implementation Group to perform the functions assigned by the 

legislation. The function of the Group will include promoting compliance of the 

requirements under the Act and monitoring the implementation of guidelines in the 

Act.  
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2.13 National Vetting Bureau (Children and Vulnerable Persons) Act 2012 

The purpose of the Vetting Act 2012 was to provide a legislative basis for the vetting of 

persons who seek positions of employment relating to children or vulnerable persons. 

Previously, persons applying for such positions were vetted on a non-statutory basis. This Act 

makes vetting mandatory. Under the Act certain people will be subject to vetting if they are 

involved in any work or activity which is carried out by a person, a necessary and regular part 

of which consists mainly of the person having access to, or contact with children in a variety 

of situations including: 

 Childcare Services; 

 Schools; 

 Hospitals and health services; 

 Residential services or accommodation for children or vulnerable persons; 

 Treatment, therapy or counselling services for children or vulnerable persons; 

 Provision of leisure or physical activities to children or vulnerable persons (unless this 

is incidental to the provision of services to a mixed group including adults);  

 Promotion of religious beliefs.   

 

The Act does not apply to an individual who works in the course of a private arrangement for 

their own benefit, or for a child or vulnerable person who is a member of the individual’s own 

family. However the Act applies where such involvement includes coaching, mentoring, 

counselling, teaching or training of the children or vulnerable persons.  

 

At the moment there is no obligation on the Garda Vetting Unit to seek information from 

police authorities in a foreign jurisdiction where a person has lived in that country for an 

appreciable period of time. Nor does the Vetting Act provide a framework to obtain vetting 

information in respect of the period of time persons spend out of the country. Legislative 

action is required to address this lacuna. 

 

2.13.1 Recommendation 

It is recommended that a procedure be introduced whereby vetting information can be 

obtained in respect of a time period spent outside Ireland by persons that are undergoing 

vetting. At the moment there is no obligation on the Garda Vetting Unit to seek information 

from police authorities in a foreign jurisdiction where a person has lived in that country for 
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an appreciable period of time. This might be addressed by protocols or administrative 

arrangements with police authorities in a foreign jurisdiction. Another method of exchanging 

information, in relation to criminal convictions, might be established with the passing of the 

Criminal Records Information Systems Bill 2013 which sets out to provide for exchange of 

criminal records with other countries. This implements an EU Framework Decision on the 

exchange of criminal records information. That Bill also provides for the exchange of 

information with non-EU states. 

 

2.14 Education (Admission to Schools) Bill 

The Draft General Scheme of the Education (Admission to Schools) Bill was published by the 

Minister for Education in September 2013. The purpose of the Bill is to regulate the admission 

of children to primary and post primary schools. It is envisaged that the regulations proposed 

in the Bill will underpin a fair and transparent enrolment process that precludes school places 

being allocated on the basis of waiting lists and stop schools seeking deposits or payments as 

part of the admission process. The objective of the Bill is to improve access to schools for all 

pupils and will ensure that there is consistency, fairness and transparency in the admission 

policies of all schools.  

 

The Bill seeks to remove the burden from parents of appealing school decisions refusing a 

place in a school to their child. This will see an end to the current system of appeals to the 

Department of Education under section 29(1) of the Education Act 1998 (which will be 

repealed). The proposed measures require the parties to cooperate where disputes around 

admissions arise and the Minister for Education or a patron will be able to appoint an 

independent person to operate the enrolment/admission process in certain circumstances. The 

draft regulations, which will accompany the Bill, seek to bring a level playing pitch for 

families newly settled or returning to live in an area and to ensure a parent’s income or ability 

to pay admission fees cannot be a factor that will determine school admission. The regulations 

also seek to bring an end to the “soft barriers” that can affect children with educational needs.  

 

2.14.1 Other Proposals Contained in the Bill Include the Following: 

 That schools will not be able to conduct interviews with parents and children ahead of 

enrolment; 
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 Schools that have waiting lists in place, may by way of a derogation, be allowed to 

clear those waiting lists over a number of years;  

 Schools will be able to prioritise places for an applicant who is a sibling of an existing 

or former student; 

 Appeals will be dealt with at school level under simplified arrangements.  

 

Head 3 of the Bill requires that a school admission policy state that a school will not 

discriminate in its admission policy. In particular, a school will not discriminate on any of the 

following grounds;  

i) the student having a disability or special educational need; 

ii) the student’s sexual orientation; 

iii) the student’s family status; 

iv) the student being a member of the Traveller community; 

v) the student’s race; 

vi) the student’s civil status; 

vii) the student’s gender; 

viii) the student’s faith or religious tradition; or 

ix) the student having no faith. 

 

To this end a school must include in its enrolment policy an explicit statement that it will not 

discriminate against an applicant for admission on any of the above grounds. Other relevant 

provisions of the Bill include: 

 Head 6 which makes it clear that it is the function of a school principal to implement a 

school’s admission policy.  

 Head 8 which repeals section 10 of the Education for Persons with Special Needs Act 

2004. That section enabled the National Council for Special Education to designate a 

particular school to admit a child. Section 10 has never been commenced.  

 Head 11 enables the Minister for Education to require cooperation between schools in 

certain circumstances where the Minster is of the opinion that a common admissions 

process should operate.   

 Section 19 of the Education (Welfare) Act 2000 is to be repealed by Head 14. The Bill 

will provide a comprehensive framework within which issues such as the 
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circumstances in which decisions to refuse enrolment may be made, information to 

accompany applications and timeframes for decisions will be addressed. 

 

2.15 Young Carers 

In order to support and protect the rights of young carers and their families, it is worthwhile to 

look to available literature on the subject for guidance.  The study “Young Carers in the Irish 

Population
294

” is of particular value in this regard.  It puts forward a proposal designed to 

assist young carers and makes practical recommendations to effect actual change.  Four 

objectives were emphasised in the study’s findings that, if implemented, would benefit young 

carers significantly.  The first is the basic aim of affirming, enumerating and protecting the 

rights of young carers.  Secondly, targeted and specialised services specifically tailored to 

young carers are proposed in order to apply the aforementioned aim in practice.  The third 

objective is to encourage and facilitate informal support networks that will operate alongside 

state support and fourthly, it is recognised that raising awareness and knowledge of young 

carer issues among relevant professionals and indeed the wider public is necessary to bring 

their rights to the fore in Irish society. 

 

To ensure the success of these recommendations, a detailed, coordinated strategy will be 

required.  The objectives can be said to represent a four-pronged proposal to protect the rights 

of vulnerable young carers and all need to be implemented together to secure their 

effectiveness.  Determining the best way in which each individual objective will be met is 

crucial and both legislative and executive action will be required to bring these objectives into 

the realm of reality.  This will necessarily involve the passage of legislation and statutory 

instruments, but will also require ground level work such as the preparation of best practice 

and departmental policy, training staff and organising social service providers. 

 

Being a young carer undoubtedly has a huge and long-lasting impact on those young people 

involved.  Research has shown that the lives of young carers are usually negatively affected by 

their role and in “Hidden Voices; An Exploratory Study of Young Carers in Cork”, caring as a 

child or teenager was found to influence many different aspects of life, including education, 

career, physical and mental health, social life, life chances and choices.
295

  The Hidden Voices 

study interviewed a number of young carers to gain their perspective on how their lives had 
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been affected by their caring responsibilities.  Some former young carers spoke about how 

they had almost entirely missed out on education and this in turn affected their work choices 

and career paths.  The ability to pursue social relationships and have active social lives was 

also recognised by young carers as suffering as a result of their caring obligations.  They had 

less time to spend with their friends and partake in other social activities.  Similarly, the 

aforementioned study highlighted that being a young carer can have a detrimental impact on 

the health, both mental and physical, of the young people involved.   One of the most notable 

consequences of being a young carer, however, is having to cope with poverty or financial 

hardship.  “Hidden Voices” demonstrates that financial hardship is often linked directly to the 

young carer’s position, as some young carers interviewed lived alone with a parent on illness 

or disability benefit and were therefore entirely dependent on social welfare payments for their 

income.  

 

As discussed above, education is an area in which young carers have noted difficulty at times.  

Attendance at school can suffer and homework can be left undone.  Without the necessary 

supports in schools, which are sometimes unaware of a young carer’s responsibilities, the 

result can be a lost education.  This has been recognised by the young carers unit of the 

Carers’ Association which proposes to provide a framework of support for carers in education 

at school-level.
296

 It recommends that a school lead or leadership body be set up in every 

school which would act as a support structure for young carers.  This school lead body should 

identify and support young carers and in this way, prevent them from underachieving, which is 

demonstrated in the Hidden Voices study to be an unfortunate reality for young carers.  The 

Carers’ Association suggests that schools treat young carers as any other pupil, but at the same 

time reflect the understanding that their caring responsibilities place on their shoulders an 

additional burden which may make their educational lives more difficult. 

 

In terms of the informal support network for young carers, the importance of involving the 

wider family unit as a means of ensuring that “the person needing care does not rely on the 

child to provide levels of care which impact on their wellbeing and life chances” has been 

stressed in the UK.
297

   Encouraging closer family involvement in the care of vulnerable 

family members is a welcome approach.  This, however, should not be used in a way that 

would enable the state to abrogate its moral duty to provide much-needed assistance to 
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disadvantaged citizens.   It is crucial to recognise that the wider family and the state have 

different competencies, both of which are equally important in protecting the welfare of young 

carers.  The advantages of the involvement of family members is that they tend to have 

extensive background knowledge and ‘insider information’ on the circumstances, personalities 

and challenges involved in the particular case.  In addition, they can potentially serve, if 

necessary, as a mediator between the young carer, the cared-for, and the intervening social 

services.  The state, on the other hand, has access to funding and practical resources.  

Similarly, the technical information and manpower available to the state can be of great 

importance and utility.   Ultimately, it is submitted that both parties are required to support 

and vindicate the rights of young carers and for the protection of their welfare, neither should 

abrogate their duty to the other. 

 

To ensure that families and the state are encouraged to work together towards the goal of 

protecting young carers, it is recommended that a statement recognising this at a departmental 

policy level should be made.  The process to give support for young carers will be a lengthy 

one, however it is submitted that any such process must begin with understanding, 

conciliation, and a non-patronising approach to education, information and direction by social 

services.  Eventually, the aim should be to allow those affected by these issues to set the terms 

of their engagement where appropriate and within reason, thereby empowering said parties to 

take control of their affairs, a facility which would otherwise have been lost to them through 

incapacity on the one hand, and the demands of caring on the other.  

 

2.15.1 Recommendations 

A clear, positive statement of the rights, value and importance of (heretofore largely 

unheralded) young carers in society is recommended; with codification and a non-exhaustive, 

non-limiting enumeration of relevant rights, such as rights to education, participation in 

social and community life, and to be heard. This initiative would be foundational for the other 

proposals dealt with here; as the framework provides a useful guide to action and policy. 

 

Any change in policies or strategies at the statutory or non-statutory level must acknowledge 

the existence of, and contribution made by young carers to society and highlight the necessity 

for policy and support measures to meet their needs. 
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Where and as necessary, the establishment, reorganisation and/or expansion of services, 

institutions and departments with responsibility for the support of young carers and their 

families are required. This is vital for the aforementioned rights to have any practical effect. 

Similarly, government level policies or declarations of rights must be made known to the 

young carers in question for them to have any practical use.  

 

A clear and accessible channel of information must be made available to the young people in 

question.  This is an essential component of any statement of rights or allocation of resources 

for the benefit of young carers. The lack of adequate information, supports and professional 

interventions has exacerbated already difficult situations for young carers. Any policy or 

legislative initiative which aims to improve the lives of young carers must include a detailed 

plan on how it would be envisaged that young carers can access the information relevant to 

their rights and the appropriate services and supports they are entitled to.  

 

Whether achieved through statute or statutory instrument, a sharing of relevant data between 

state agencies, departments and sections is necessary to ensure effective, comprehensive and 

timely service provision for young carers and their families. Such an initiative would also 

provide a useful precedent for greater service integration and efficiency in governance 

generally. 

 

Proceeding from this, the following practical measures and targets are recommended: 

a) Provision of shared care, respite care, counselling, and educational and recreation 

programmes. 

b) Access to medical advice and support for young carers and their families, as a 

matter of priority. 

c) Commitment to services that are non-intrusive, efficient, responsive and flexible. 

d) Serious consideration given to the experiences, dynamics, needs and wishes of the 

carers and their families.  

 

The promotion of the recommendations and principles set out by the Carers’ Association in 

relation to the additional burdens faced by young carers in terms of education, and the steps 

that may be taken to assist those individuals.  
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2.16 Sibling Access of Children in Care 

When asked to enumerate their concerns as part of a consultation process of children in care in 

2010, the most consistent theme that emerged from the young people who had been consulted 

was the complexity and importance of regular access to birth parents and siblings
298

.   

 

When children are taken into the care of the state, one of the major challenges facing either 

private carers or foster carers is whether siblings can be accommodated together. Section 

3(2)(c) of the Child Care Act 1991 states that, in the performance of its function, the CFA 

shall “have regard to the principle that it is generally in the best interests of a child to be 

brought up in his own family”. This provision should be interpreted by the CFA as meaning 

that the Agency and those working around the issue of children in care will strive to enable 

children to remain in their homes with their parents and will strive towards reunification of 

children that have been placed in care. Where children cannot remain in their own homes the 

issue of access between siblings in care is a hugely significant one and something that requires 

attention.  

 

Ideally siblings will be accommodated together in the unfortunate event that they are taken 

into care but this is not always possible. Where this is not possible, the challenge that is then 

faced is how frequently access can be facilitated between siblings who are living in different 

locations.  

 

In Olsson v Sweden (No.2)
299

, three children who had been taken into care in Sweden were 

placed in separate foster homes and restrictions were imposed on access. The applicant parents 

in the cases argued, among other issues, that the restrictions on access imposed on the children 

had given rise to a breach of Article 8 ECHR. The ECtHR found that there had been a 

violation of Article 8 ECHR. In deciding the matter, the ECtHR noted that what will be 

decisive is whether the national authorities had made such efforts to arrange the necessary 

preparations for reunion as could reasonably be demanded under the special circumstances of 

each case. The ECtHR unanimously held that there had been a violation of Article 8 ECHR on 

account of the restrictions imposed regarding access with the children. Significantly the court 
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in Olsson held that administrative difficulties could not be an explanation or justification for 

an interference with Article 8 ECHR rights.  

 

Section 23(7) of the Children Act 1989 in England and Wales states that: 

 

Where a local authority provides accommodation for a child whom they are looking after, 

they shall, subject to the provisions of this Part and so far as is reasonably practicable and 

consistent with his welfare, secure that— 

…. 

(b) where the authority are also providing accommodation for a sibling of his, they are 

accommodated together. 

 

The right to grow up with one’s siblings is a right which should be protected by Article 8 

ECHR (the right to respect for private life and family life). Once private and family life is 

established pursuant to Article 8, any interference with or restriction on that right must be in 

accordance with the law, for one or more of the specified aims in Article 8(2) and necessary in 

a democratic society.  

 

For too long the focus has been on parent-child relationships at the expense of sibling 

relationships. Where children are in care the sibling ties represent a significant and comforting 

part of the child’s identity. Siblings should have the right to grow up together unless that is 

shown to be contrary to their best interests. 

 

2.16.1 Recommendations 

A provision similar to that contained in section 23(7) of the Children Act 1989 in England and 

Wales should be inserted into the Child Care Act 1991 in order that the objective of 

maintaining siblings together is explicitly set out.  

 

Prior to children being placed in care there should be a comprehensive assessment of the 

sibling relationship for the purpose of determining whether the children should live together 

or whether there are relevant and sufficient reasons based upon their best interests which 

justify them being placed apart. 

 

It should also be explicitly stated in the Child Care Act 1991, that where it is not possible to 

accommodate siblings in care together, the CFA shall ensure regular access between siblings 
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and the assessment of the suitability of such access should be conducted independently of the 

assessment of suitability of access between the children and their parents.  

 

With regard to any legal or administrative steps that are taken in relation to promoting sibling 

access or attempts to accommodate siblings in care together the underlying principle, as set 

out in Olsson v Sweden, must be borne in mind; that administrative difficulties should not be a 

sufficient reason to justify interference with the Article 8 ECHR rights of children and 

families.  

 

2.17 Children with Disabilities 

In Chapter 1 of this Report, I discussed in the international context the issue of children with 

disabilities. At a domestic level, there is no doubt that children with disabilities and their 

families face enormous difficulties in all aspects of their lives and are among the most 

deserving of protection and support. The two main sources of legislation relating to children 

with disabilities in Ireland are the Disability Act 2005 and the Education for Persons with 

Special Educational Needs Act (EPSEN) 2004, a large part of which remains to be 

commenced. 

 

Article 23 of the United Nations Convention on the Rights of the Child provides:  

 

State parties recognise that a mentally or physically disabled child should enjoy a full 

and decent life, in conditions which enjoy dignity, promote self-reliance and facilitate 

the child’s active participation in the community. 

The National Council for Special Education (NCSE) estimates that 18% of children have 

special educational needs. For planning purposes the CFA uses an estimate of 4% for children 

who have complex ongoing needs for health supports, with a further 10% having occasional 

needs for health intervention
300

. 

 

A report published in August 2013 entitled “Outcomes for Children and their Families”
301

 

sets out six outcome statements for children and young people as follows:  

i. Children and young people have a voice in matters which affect them and their  
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views will be given due weight in accordance with their age and maturity; 

ii. Children and young people enjoy the best possible health;  

iii. Children and young people are safe; 

iv. Children and young people have friends and get on well with other people in their 

lives; 

v. Children and young people learn skills to help them to be independent; 

vi. Children and young people take part in home life, school life and community life.  

 

It is noteworthy and deliberate that the outcome statements refer to universal outcomes. That 

is, outcomes which are relevant and meaningful in real-world daily life for all children and all 

families. They are not ‘special’ outcomes. 

 

2.18 Inter-Agency Co-Operation 

One issue that was highlighted in the above-mentioned report was the proposed inter-agency 

co-operation between service providers in the area of children with disabilities. Certain draft 

protocols from the Cross Sectoral Team (a joint committee of representatives of the 

Department of Health, the Department of Children and Youth Affairs, the Department of 

Education and Skills, the HSE (now CFA), and the NCSE) propose pathways to assessment 

for children over five years old. These include:  

 An application under the Disability Act for an assessment of need; 

 An initiation of an assessment by the CFA under the EPSEN Act;  

 School principals or NCSE arranging an assessment of need.  

Inter-agency co-operation is vital in ensuring a holistic and comprehensive suite of supports 

for children with disabilities and their families. For example, ongoing co-operation between 

the Department of Health and the Department of Children and Youth Affairs is essential when 

a child with a disability starts school and the focus of the interdisciplinary team becomes more 

school-orientated as education becomes a major part of the child’s life, and health intervention 

and supports contribute to the extent to which the child can fully access the curriculum.  

 

2.19 Equity of Care and Planning 

There is no doubt that children born with disabilities face a plethora of extra challenges and 

hurdles throughout their lives. We must ensure that the same thresholds and criteria regarding 

child protection are applied to a child with a disability as compared with a child without a 
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disability. UNICEF has acknowledged that children with disabilities often experience barriers 

to the effective enjoyment of their human rights and inclusion in society.
302

 

 

To give an example, a free pre-school year for children was introduced by the government in 

2010.  The take-up of such places by children with disabilities varies across the country 

depending on the services and supports available to disabled children in the particular part of 

the country they reside in. Complaints have been made to the Office of the Children’s 

Ombudsman in this respect. It is essential that the best interests of children is at the centre of 

all policy developments concerning those same people and that planning for children with 

disabilities is a key part of that process.  

 

We must ensure that all children are treated equally, whether disabled or not. As discussed in 

detail in Chapter 1 of this Report, the United Nations Convention on the Rights of Persons 

with Disabilities (UNCRPD) enshrines numerous rights to equality for people with a 

disability. Article 7 of that Convention holds that:  

1. State parties shall take all necessary measures to ensure the full enjoyment by 

children with disabilities of all human rights and fundamental freedoms on an equal 

basis with other children.  

2. In all actions concerning children with disabilities, the best interest of the child 

shall be a primary consideration.  

3. State parties shall ensure that children with disabilities have the right to express 

their views freely on all matters affecting them, their views being given due weight 

in accordance with their age and maturity, on an equal basis with other children, 

and to be provided with disability and age appropriate assistance to realise that 

right.  

 

Ireland has yet to ratify the UNCRPD but this should be done immediately. The requirement 

in Article 6 to hear the voice of the child (with the appropriate assistance) is something which 

is particularly necessary where, for example, children with disabilities may be the subject of 

court proceedings under the Child Care Act 1991 or other legislation. Section 26 of the Child 

Care Act 1991 allows the court to appoint a guardian ad litem (GAL) for a child in child care 
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proceedings, and under s.25 of the 1991 Act it is possible to make a child a party to all or part 

of the child care proceedings.  

 

Article 12(3) of the UNCRPD declares that: “State parties shall take appropriate measures to 

provide access by persons with disabilities to the support they may require in exercising their 

legal capacity.” Whereas it may, in certain circumstances, be appropriate to appoint a GAL or 

a solicitor (under the 1991 Act both cannot be appointed) to act on behalf of a child with a 

disability, the more appropriate method of assistance may be provided through an independent 

advocacy service, with a specific focus on children with disabilities. This approach may be 

possible under section 32(2) of the Guardianship of Infants Act 1964, if section 63 of the 

Children and Family Relationships Bill is enacted. 

 

2.20 Specialist Care Facilities for Children with Disabilities 

When children with disabilities come into the care system particular challenges emerge 

regarding how to support those children and provide them with the services they require. The 

same is true for children with disabilities who live in a residential centre. It is of paramount 

importance, in this regard, for care plans to be detailed enough to provide the child’s carer, 

whether in a foster home or a residential centre, with guidance as to the child’s needs so that 

the carer can make a comprehensive assessment and plan for the child’s care.  

 

Reports have emerged of residential centres for children with disabilities having no care plans 

in place for those children on inspection.
303

 Where a child with a disability, of whatever kind, 

comes into care or lives in a residential institution, specialised foster care and residential care 

placements are essential to meet the needs of the child.  

 

2.20.1 Recommendations 

The remaining sections of the Education for Persons with Special Education Needs Act 2004 

should be commenced without delay and considerable weight should be attached to the 

principle that every child with special needs should have an education plan. 
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The United Nations Convention on the Rights of Persons with a Disability should be ratified 

immediately, as previously recommended in an earlier report.
304

 

 

A policy for young children with disabilities availing of the free pre-school year under the 

early childhood care and education scheme should be implemented so as to ensure that such 

children and their families are able to access the supports they need in order to take up such a 

placement, as is the entitlement of any other child of a similar age.  

 

Advocacy services for people with disabilities should entail specific services which are child 

centred. This might be achieved through joint endeavours between advocates who are trained 

to work with people with disabilities and GAL’s who have experience working with children 

and ensuring that their voices are heard.  

 

Development of specialised foster care and residential care placements to meet the needs of 

the child with a disability.  

 

2.21 Suggested Offence of Reporting on an ‘Infant Ruling’ 

So called ‘infant rulings’ occur when a minor has suffered a personal injury and an adult close 

to the child (usually a parent) acts as a ‘next friend’ in taking an action for damages on behalf 

of the child.  Where the matter has been processed by the Injuries Board pursuant to the 

Personal Injuries Assessment Board Act 2003 and an assessment has issued from the Board an 

application may be made to court for approval of the settlement.
305

 A defendant can also make 

a settlement offer which has to be ruled by the court. Infant rulings are heard in open court at 

present and there is a concern that this practice may infringe upon the privacy of the children 

involved in these proceedings. The reporting of these cases at present can include 

photographs, details such as the age and address of the child, injuries suffered as well as any 

subsequent disfigurations or side effects among other things. Online media reports of such 

cases can expose vulnerable children (who may not have developed sufficient maturity to 

appreciate the impact or consequences of these newspaper reports) to potential risks where 

there may be family law issues or other concerns (such as bullying in schools etc.). 
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The reporting in the media or elsewhere of infant rulings engages and arguably violates Article 

8 ECHR rights which enshrine the right to private and family life. Article 6(1) ECHR which 

deals with the right to a fair trial holds that:  

 

Judgment shall be pronounced publicly but the press and public may be excluded from 

all or part of the trial in the interests of morals, public order or national security in a 

democratic society, where the interests of juveniles or the protection of the private life 

of the parties so require, to the extent strictly necessary in the opinion of the court in 

special circumstances where publicity would prejudice the interests of justice. 

 

It is therefore explicitly envisaged by the ECHR that the right to privacy of children may be 

infringed by the fact that proceedings involving them are open to the public and as a 

consequence the press.  

 

The approach of the ECtHR to the definition of family life under Article 8 ECHR together 

with the Irish courts’ interpretation of ‘the family’ under Article 41 of the Constitution and the 

new Constitutional provisions dealing with the rights of the child afford protection to children 

which is arguably being violated by the media in reporting on these civil cases whilst in 

criminal cases they must not identify the child. 

 

A number of suggestions for change can be put forward which may serve to better protect 

children who are the subject of infant rulings. One option would be to create an offence of 

reporting on an infant ruling. If such an offence were to be created, it would be impermissible 

and punishable for any member of the press or other person to report on an infant ruling. 

 

An alternative solution might be to have infant rulings cases heard "in camera" in order to 

safeguard and protect the privacy of children and to protect children from issues of 

identification and salacious reporting.  The “in camera” rule presently applies in family and 

child law cases, although it has been amended recently by the Courts and Civil Law 

(Miscellaneous Provisions) Act 2013 which permits bona fide members of the press to report 

on such proceedings as long as, in doing so, they do not publish any information which would 

likely lead members of the public to identify the parties to proceedings or any child to whom 

the proceedings relate.
306
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2.21.1 Recommendations 

A procedure should be introduced to limit or prohibit the reporting of an infant ruling in order 

to protect the privacy of the child involved in such proceedings. The reporting of such a ruling 

could be made subject to the “in camera” rule or alternatively a new offence could be created 

to outlaw the reporting of such proceedings.  

 

Any step taken with regard to changing the practice relating to the reporting of infant rulings 

should be informed primarily by the ‘best interests principle’; that is that the best interests of 

the child should be the paramount concern in decisions concerning him or her. 

 

2.22 Garda Inspectorate Report - Child Protection Elements 

There are a number of issues of concern from a child protection perspective contained in the 

Garda Inspectorate Crime Investigation Report 2014. I have raised some of these matters in 

my previous reports. The issues in need of immediate attention are outlined below.  

 

2.22.1 Child Interviews 

 It was found that regular unit Gardaí were being used to interview in serious crimes 

such as child sexual abuse. In this regard it is recommended in the Report that the 

Garda Síochána conducts a review of the availability and deployment of child 

specialist interviewers and reviews with the CFA the process of creating interview 

scripts.  Specifically, it is recommended that specialist interviewers take statements 

from child victims of sexual or physical abuse or serious neglect.  

 

 During meetings with investigators, concerns were raised in some divisions about time 

delays in completing interviews. Gardaí stated that it can take up to six months before 

a child interview is conducted. 

 

 The Inspectorate Report recommends that the Garda Síochána addresses the existing 

skills gap for Gardaí trained in interview techniques, statement taking and disclosure 

relating to crimes involving children. 
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2.22.2 Child Sexual Abuse 

 Reference is made to a 2010 Garda Inspectorate Report entitled ‘Responding to Child 

Sexual Abuse’ which identified a failure by An Garda Síochána to record child sexual 

offences as crimes.  The late reporting of such crimes was also a major issue identified 

in the 2010 report.
307

 The latest Report states that the late reporting of crimes remains a 

problem. Other recommendations from the 2010 Report include: (i) immediately 

creating a PULSE record for each complaint received; (ii) ensuring adherence to crime 

counting rules and to other Garda directives on crime recording; (iii) that only 

specially trained front line Gardaí take reports alleging child sexual abuse. The Report 

states the recommendations arising from the 2010 Report will be the subject of a 

separate review of the Garda Inspectorate.  

 

 It is stated in the Report that the Garda Síochána has developed Key Performance 

Indicators (KPIs) for all crimes that involve child sexual abuse and sexual assault. 

When a case is recorded in these categories, and in the absence of a detection, it 

continues to feature on the KPIs and remains as a monitored case. If a crime is 

reclassified and the narrative is changed, a crime of this nature will no longer feature 

on the KPIs. 

 

 Child sexual abuse was one of the serious crimes identified in the Report that was 

investigated by regular unit Gardaí contrary to assurances by senior Gardaí that only 

detectives investigate serious crimes. The Inspectorate Report, as stated, does not 

agree with garda policy that the investigation of serious sexual offences can be 

performed by all front-line Gardaí and states that rape and serious sexual assault cases 

should always be investigated by detectives and supervised by a senior detective. 

 

 The case of CFA v. R
308

 is particularly relevant with regard to the issues of child sexual 

abuse and the interviewing of child victims.  As discussed above, this case dealt with 

an application by the CFA to lift the in camera rule so that reports in respect of the 

children in the case could be furnished to the Gardaí for the purposes of an 

investigation into suspected sexual abuse.  The child in this case was interviewed on 
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three occasions by the specialist child sexual abuse unit, who were providing a report 

to the CFA for the purpose of pending child care proceedings. In addition, six 

electronically recorded video interviews had been conducted by An Garda Síocahána’s 

child specialist investigators with the child.  Judge Horgan noted in her judgment:  

 

Neither interview processes appear to have been a joint one in this case; 

however recordings of the Garda Specialist interviews were made available to 

the hospital’s assessment team. 

 

The court went on to cite the protocol for liaison between the Gardaí and the Child and 

Family Agency, which is set out in PART 111 of the Children First National 

Guidelines. The learned Judge stated:  

A Report entitled “National Review of Sexual Abuse Services for Children and 

Young People” completed in June 2011 (which as I understand it was 

commissioned by the HSE/ now the CFA) also stipulates the key characteristics 

of ‘best practice’ in undertaking such investigations. This Report emphasises 

the need for liaison, the need to avoid multiple interviews of the child, and the 

necessity to formally record interagency engagements (paragraph 7.11). 

Accordingly there is no obstacle to joint interviewing and it could certainly 

have occurred in this case though it did not. 

 

This demonstrates that the Memorandum of Understanding between An Garda 

Síocahána and Tusla in respect of the interviewing of child victims of sexual abuse is 

not operating to the optimum.  It appears that Tusla insist on a credibility test in 

respect of allegations of child abuse by a child.  Moreover, it seems that children are 

being interviewed on more than one occasion.  This has the effect of re-victimising the 

child victim and can also potentially undermine the evidential value of the evidence of 

a child abuse victim.  A situation as described above should be avoided.  Inter-agency 

co-operation to ensure joint interviewing, thereby decreasing the distress and potential 

harm that may be caused to children, should be promoted.  

 

2.22.3 Miscellaneous Issues 

 It was also highlighted in the Report that there are a significant number of children 

under the age of seven and infants under the age of one on PULSE intelligence records. 

The Inspectorate recommends in the Report an urgent review of the recording of 

children on PULSE.  
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 Garda Youth Diversion Projects (GYDPs) are addressed in the Report and it is stated 

that the Irish Youth Justice Service will roll out the full version of an assessment tool 

to all diversion programmes which can be used to develop an intervention plan for the 

children referred. Following on from this it is recommended in the Report that an 

information sharing protocol be introduced between Juvenile Liaison Officers and 

diversion programmes to assist in the identification and treatment of behavioural 

issues. 

 

 In relation to young offenders the Report promotes the use of restorative processes in 

accordance with the Children Act 2001. The Report outlines ways in which this may 

take place. In a restorative justice conference, a victim can speak directly to a young 

person about the hurt and harm that they have caused. In some cases, an agreement is 

reached on a way that the child can compensate the victim or do something positive 

such as an apology. Other options include financial or other reparations to the victim or 

an initiative with the child’s family and community that might help to prevent re-

offending. 

 

 Non-reported cybercrimes were identified as a major threat to police services and 

victims of child exploitation or human trafficking were identified as the type of victims 

that may be reluctant to report crimes.  

 

 In relation to the failure to record certain crimes the Inspectorate Report observes that a 

lack of action in cases such as domestic violence can impact adversely upon, and 

potentially leave children in danger. The United Kingdom Human Rights Act 1998 is 

cited as an example of legislation that places a positive obligation on police officers to 

take reasonable action to safeguard the rights of victims and children.  

 

 It is stated in the report that the forensic analysis of personal computers or laptops 

seized as exhibits is taking an unreasonable amount of time. A substantial part of this 

backlog relates to the examination of computers seized from those suspected of 

possessing indecent images of children. The delays are impacting on the progress of 

investigations and the management of potentially high-risk offenders.  
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 In relation to the management and application of intelligence, it is stated in the 

Inspectorate Report that professional, effective intelligence management involves 

linking information from a wide range of sources to build a composite picture. 

 

 In relation to feedback to the Gardaí from partner organisations, the Inspectorate 

Report notes that there is a need to develop encrypted e-mail systems to enable the 

sharing of more intelligence electronically e.g. details of children to be discussed at 

case conferences.  

 

 In relation to case management for young offenders, the Report highlights Garda 

Youth Case Management as a tool to help identify young people at risk and to engage 

and coordinate all appropriate services and stakeholders with a view to achieving a 

positive outcome for the child. 

 

 In relation to the Sex Offenders Management Unit, it is stated in the Report that 

divisions are required to nominate an inspector with responsibility for monitoring sex 

offenders so as to ensure that convicted sex offenders are accounted for. The 

Inspectorate recommends that the Garda Síochána, HSE and the Probation Service 

conduct annual reviews of the progress of individual Sex Offender Risk Assessment 

and Management units (SORAMs) and recommends that the Garda Síochána assesses 

the working practices and technology needs of the Sexual Offences Management Unit 

and the Paedophile Investigation Unit.  

 

 It is stated in the Report that many Gardaí raised the recording of court convictions on 

PULSE as an area that needs improvement. An example of a conviction that was not 

recorded on PULSE was given of an offender who was sentenced to seven years 

imprisonment for endangerment of a child. 
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SECTION 3: 

THE CRIMINAL LAW (SEXUAL OFFENCES) BILL 2014 

 

3.1  Introduction 

In November 2014, the Heads and General Scheme of the Criminal Law (Sexual Offences) 

Bill 2014 was published after a lengthy wait for significant development in this integral area 

of child protection.  With technological advances continuing and internet usage amongst 

children in Ireland exceeding the European average, the requirement for legislation to be 

introduced to protect children online has been highlighted as being a crucial and pressing 

concern.
309

  The Criminal Law (Sexual Offences) Bill 2014 is very much to be welcomed for 

creating a wide range of new criminal offences in relation to child pornography and the 

grooming of children for sexual exploitation and in particular for addressing the role of 

Information and Communication Technology (ICT) in committing such offences.  In addition, 

the 2014 Bill introduces other important reforms of current legislation, including providing for 

a proximity clause with regard to consensual sexual activity amongst teenagers and creating a 

specific offence, with a hefty sentence, to deal with those who abuse their authority over a 

child for sexual purposes. 

 

In some ways, however, further clarifications are required before the Bill lives up to what it is 

expected to be. One area particularly lacking clarity is Part 5 dealing with Children’s 

Evidence. Prior to the implementation of what appears to be an overall very promising step 

toward better tackling the sexual exploitation of children, therefore, it is recommended that 

certain amendments be made to ensure that the Bill, in its final form, realises its full potential. 

 

3.2  Sexual Exploitation of Children 

In recent years, there have been a number of developments internationally aimed to combat 

the sexual exploitation of children.  The Convention on Cybercrime (the Budapest 

Convention) and the Convention on the Protection of Children against Sexual Exploitation and 

Sexual Abuse (the Lanzarote Convention) both seek to provide a coherent approach to the 

protection of children within Europe.   Similarly, the 2011 EU Directive on Combatting the 

Sexual Abuse and Sexual Exploitation of Children and Child Pornography obliges Member 

States to criminalise certain conduct, requires minimum penalties to be set and deals 
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specifically with the use of ICT to exploit children.  Ireland, however, has been slow to take 

action with regard to these international standards and at present, we have neither ratified the 

aforementioned Conventions nor transposed the Directive into Irish law.  The new Criminal 

Law (Sexual Offences) Bill 2014 is designed to alter this unsatisfactory position.  Frances 

Fitzgerald, Minister for Justice and Equality, on the publication of the Heads and General 

Scheme of the Bill declared that the Bill, when enacted, will implement the EU directive and 

will pave the way for Ireland to ratify both of the Council of Europe Conventions.   

 

Major reform is thus required in Ireland regarding the solicitation of children and grooming 

offences.  Currently, Irish legislation is limited in its reach and fails to deal with sexual 

exploitation carried out through social media, the internet and other such technology.  The 

2014 Bill seeks to radically overhaul these offences.  In the area of child pornography, the 

growth of ICT has made what was once regarded as a somewhat remote crime more 

accessible.  Technology has allowed child pornography to be disseminated in a way that 

allows much of the offending behaviour to be hidden.
310

  While Irish legislation is already in 

place to deal with these offences, there are notable gaps in child pornography offences and 

significant amendments to the existing legislation are made in the Bill to address these 

weaknesses. 

 

3.2.1  Solicitation and Grooming Offences 

Enclosed within Heads 3 to 8 of the Criminal Law (Sexual Offences) Bill 2014 are a number 

of new offences designed to tackle the solicitation and grooming of children.  With regard to 

solicitation, Head 3 of the Bill vastly expands upon existing legislation of this kind.  Currently 

in Ireland, soliciting a child is governed by section 6 of the Criminal Law (Sexual Offences) 

Act 1993, as amended.  This provision states that a person who solicits or importunes a child, 

being a person under 17, for the purpose of committing sexual assault or a defilement offence 

(namely sexual intercourse, buggery, section 4 rape and aggravated sexual assault) is guilty of 

an offence, punishable by a maximum sentence of 5 years’ imprisonment following conviction 

on indictment.  

 

In Head 3, not only is it a crime to solicit or importune a child, it is also an offence to pay, 

give, offer or promise to pay or give, a child or another person money or any other form of 
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remuneration or consideration; to provide, offer or promise to provide, a child to another 

person; or to obtain a child for oneself or for another person, for the purpose of the sexual 

exploitation of a child by that person or any other person.  This, therefore, greatly increases 

the circumstances that may come under the offence of solicitation and deals with situations 

where a child is given rewards or presents by the exploiting adult.  Furthermore, it provides 

that the offender does not have to carry out one of the aforementioned acts for either the 

purpose of committing a defilement offence or sexually assaulting the child.  If he does so for 

the purpose of the sexual exploitation of a child, he shall be criminally liable.  Given the broad 

definition of “sexual exploitation” under Part 1 of the Bill,
311

 which encompasses and expands 

upon those offences named above, the proposed amendment will serve to cover more 

eventualities, thereby better protecting children.  With this proposal, a loophole that has been 

long since recognised will be addressed.  Gillespie noted that where an offender’s intention is 

for the child to touch him or herself, then this would be outside the scope of the soliciting 

offence as provided for in section 6 of the 1993 Act.
312

  Such behaviour would not come under 

sexual assault, as a child cannot assault itself, and certainly does not come within the 

defilement offences.  With the development of the solicitation offence in the Bill, however, 

encouraging a child to touch him or herself would presumably come within part (d) of the 

definition of sexual exploitation, namely “inviting, inducing or coercing the child to engage or 

participate in any sexual, indecent or obscene act” and thus will be within the scope the 

soliciting offence.
313

    Further appropriate amendments to the existing offence include raising 

the age limit of a child for the purposes of this offence from 17 to 18 and increasing the 

maximum penalty that can be imposed on conviction on indictment to 10 years.   

 

Entirely new offences are created in Heads 4, 5 and 6 of the Bill.  They criminalise the 

invitation of a child to sexual touching, sexual activity in the presence of a child and causing a 

child to watch sexual activity.  These offences closely follow those contained in sections 10, 

11 and 12 of the UK Sexual Offences Act 2003 respectively and serve to criminalise 

behaviour that has previously gone unpunished in Ireland.  Head 4, for instance, similarly 

closes the loophole discussed earlier whereby a person cannot be convicted of sexual assault 

where he causes the child to touch him as discussed above, specifically making it an offence to 
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invite a child to sexually touch the offender, themselves or a third party.  While these Heads 

contribute towards the ultimate goal of curbing the sexual exploitation of children and fill 

noticeable voids in current legislation, it might be suggested that further consideration be 

given to the use of ICT in the context of these offences.  While Head 8 discussed below, 

specifically deals with the use of ICT to facilitate the sexual exploitation of children, it might 

be prudent to ensure a coherent approach throughout the Bill to counter information and 

communication technology being used to commit a crime.  In this way, for the purpose of 

certainty, ICT should be specifically referenced in Heads 4, 5 and 6.  For instance, in Head 6, 

it is an offence for a person to intentionally cause a child (i) to watch another person engaging 

in any sexual activity or (ii) to look at an image of that person or another person engaging in 

any sexual activity.  To recognise the possible role of the internet and other technology in such 

an offence, adding the phrase “through information and communication technology or 

otherwise” at the end of part (ii) may be a prudent step.  While the word “image” would 

obviously cover photographs and magazines, to definitively prohibit a situation where a child 

is being shown streamed pornographic videos online or sent the links to such videos by an 

offender, specifying ICT in the Head itself would provide further certainty as to the scope of 

the offence.  Again in Head 4, clarifying that inciting a child to touch his or herself through 

ICT or otherwise would likewise criminalise a situation where a child, through online chatting, 

is being coerced to sexually touch him or herself by a predator. 

 

At present, the two offences created by the Criminal Law (Sexual Offences) (Amendment) Act 

2007 which ostensibly deal with “grooming” remain far removed from the international 

standards outlined in the Conventions and the Directive.  The 2007 Act makes it an offence for 

any person to intentionally meet or travel with the intention of meeting a child, within the 

state, having met or communicated with that child on two or more previous occasions, and 

does so for the purpose of sexually exploiting that child.  It also criminalises the same 

behaviour taking place outside the state, by a citizen or someone who is ordinarily resident in 

the state.  As recognised previously, these provisions do not adhere to international 

requirements.
314

   Both the Lanzarote Convention and the Directive demand that member 

states criminalise a proposal to meet a child, made through ICT, where that proposal was 

followed by material acts leading to such a meeting, for example arranging a place to meet.
315

  

This essentially prohibits the act of grooming itself, once preparatory acts are taken following 
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initial communication with a child.  The criminal conduct is not dependent on the offender 

actually meeting or travelling to meet the child, as is currently the case in this jurisdiction.  

Existing legislation in Ireland fails to adequately protect children as only the effects of 

grooming are criminalised and not the act of grooming itself.  In addition, there is no 

requirement under international standards for at least two separate contacts as are mandated by 

the 2007 Act, indeed no minimum is set at all in the Convention or Directive. 

 

Head 7 of the Bill ameliorates the existing situation in Ireland, repealing the offences 

introduced by the 2007 Act.  It provides that any person who “intentionally meets, or travels 

with the intention of meeting, a child, or makes arrangements with the intention of meeting a 

child or for a child to travel…having communicated by any means with that child on at least 

one previous occasion and does so for the purpose of doing anything that would constitute 

sexual exploitation of the child” shall be guilty of an offence.  First, by providing that the 

communication with the child may have taken place “by any means” explicitly allows for such 

communication to have been made through the internet, mobile phones and social media.  This 

amendment is beneficial for the purposes of child protection as it can be understood as 

including offline contact as well as contact through ICT, thereby covering both eventualities.  

Secondly, the section provides that it is not solely the offender who must travel to meet the 

child or make such arrangements.  If the offender makes arrangements for the child to travel, 

for example sending the child money for a taxi, the offence is satisfied – strengthening a 

weakness of the current legislation.   Thirdly, the addition of the phrase “makes arrangements 

with the intention of meeting a child” can be seen as incorporating the requirements of the 

Directive.  No longer is the commission of the offence only complete upon the person actually 

meeting the child or travelling to do so, making arrangements to meet is sufficient.  This does 

not have to be predicated on two previous contacts, as is presently the case.  If the offender has 

communicated with the child by any means once prior to meeting, travelling to meet or 

making arrangements to meet, he falls within the offence. Again, therefore this development is 

to be welcomed as it strengthens the existing offence in Irish law.   

 

One potential prosecutorial difficulty regarding this offence however, could be the problem in 

proving that the offender was meeting the child or making arrangements to meet him or her for 

the purpose of doing anything that would constitute sexual exploitation.  The grooming 

process may be different in each case, but it often involves the attempt to establish a 

relationship with a child, one more in the realm of friendship than a sexual relationship at the 
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outset.  The contact leading to the meeting may appear innocent, though sexual intentions lie 

behind this seemingly innocuous communication.  Without something concrete, such as 

sexually explicit text messages, proving that the offender’s intention was to meet the child for 

the purposes of sexually exploiting him or her could be difficult, particularly if he or she 

denies same and all the contact between the offender and child has been seemingly harmless 

or friendly.  A potential way of addressing this could be to include a presumption that the 

offender was meeting, travelling to meet or arranging to meet the child for the purposes of 

sexual exploitation, unless the defendant can prove, on the balance of probabilities that he was 

not so doing.  This might be an area of the offence that warrants further exploration. 

 

A notable gap in existing Irish legislation has been rectified by Head 8 of the Bill.  At present, 

sexual exploitation that takes place entirely online is not prohibited in criminal legislation.  As 

discussed above, an offline meeting is required for an offence to take place under section 

3(2A) and 3(2B) of the 1998 Act, as inserted by the 2007 Act.  A situation where a child is 

encouraged by a predator to send pornographic images of themselves online or through their 

mobile phones is not explicitly dealt with in current statutes and Irish law has until now been 

silent with regard to a situation where an offender exposes themselves through ICT to a child 

without attempting to solicit reciprocal behaviour from the child.  Specific offences addressing 

the sexual exploitation of children carried out solely through the use of information and 

communication technology have not yet been introduced in Ireland and are greatly needed.  

Head 8(1) of the Bill addresses this lacuna in the law and provides that it is an offence for a 

person over 18 (“the sender”) to communicate with another person (“the recipient”) through 

ICT where the purpose of the communication is to facilitate the sexual exploitation of the 

recipient by the sender or another adult, and the sender does not reasonably believe the 

recipient is aged 17 or over.  In addition, under sub-head 3, sending sexually explicit material 

to a child under 17 by means of ICT is criminalised.  Given the real danger of online sexual 

exploitation, the developments that seek to be implemented by Head 8 of the Bill demonstrate 

a practical and stringent approach to criminalising predatory behaviour using the internet and 

other communication technologies. 

 

3.2.2 Recommendations 

A coherent and comprehensive approach should be adopted throughout the Criminal Law 

(Sexual Offences) Bill 2014 in combatting the use of Information and Communication 

Technology (ICT) in perpetrating sexual offences against children.  Whilst the 2014 Bill 
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addresses this in parts, there are other parts where ICT is not expressly addressed.  For 

example, it is recommended that ICT be expressly referenced in Heads 4, 5 and 6 of the 2014 

Bill which create new offences inviting a child to sexual touching, sexual activity in the 

presence of a child and causing a child to watch sexual activity. 

 

Head 7 of the 2014 Bill addresses the offence of “grooming”.  There remains a possible 

prosecutorial difficulty regarding this offence in proving that an offender was meeting the 

child or making arrangements to meet the child for the purpose of doing anything that would 

constitute sexual exploitation.  A potential solution to addressing this lacuna could be to 

include a presumption that the offender was meeting, travelling to meet or arranging to meet 

the child for the purposes of sexual exploitation, unless the defendant can prove, on the 

balance of probabilities that he was not so doing.    

 

3.2.3 Child Pornography Offences 

Heads 13 to 17 inclusive of the Bill address the particular concern of child pornography.  

Under the current legislation dealing with child pornography, the Child Trafficking and 

Pornography Act 1998, a child is defined as a person under the age of 17 years.  Head 13 of 

the Bill amends section 2 of the 1998 Act to define a child as a person under the age of 18 

years.  Neither the Lanzarote Convention nor the Directive permit Member States to select an 

age lower than 18, thus at the outset this amendment appropriately brings Irish law into 

compliance with these international conventions and further protects young people. 

 

One expansion of the definition of “child pornography” contained in Head 13(2) is suggested.  

Section 2(2) of the 1998 Act confirms that imagery which conveys the predominant 

impression that it represents a child will be considered to be child pornography, catering 

specifically for situations where adult images are modified to make it look like that of a child.  

Though it is arguable that computer-generated images of abuse and images of fictitious 

children already come within the remit of the existing legislation, for the purposes of absolute 

certainty, this section ought to be clarified by adding that computer generated images of 

children or realistic images of non-existent children come within the definition of child 

pornography.  Given the present opportunity to effect change, an effort to clarify any grey 

areas such as this should be made. 
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One item to note is that the Bill does not include an exemption from criminal liability for self-

generated pornography involving children who have reached the age of consent where that 

material is produced and possessed with the consent of those children and only for the private 

use of the persons involved.  The Directive provides that a Member State may, in its 

discretion, include such an exemption.  At present, none is provided for in the Bill but this 

may warrant further consideration.  The aim of the 1998 Act is not to criminalise young 

people falling within this category, thus while the production of such material ought not to be 

encouraged; the reality of it should be incorporated into the new Bill. 

 

A major gap in the 1998 Act that has been addressed by the 2014 Bill is the inclusion of an 

offence of viewing child pornography.   Section 6 of the 1998 Act merely provides that it is an 

offence to be knowingly in possession of child pornography.   Unfortunately, the legal concept 

of “possession” does not cover situations where persons view this type of material, for 

example by streaming videos or accessing videos or images stored in clouds or virtual storage 

devices that can be watched without actively downloading the data in question.  Nor might 

material which has been downloaded but deleted be regarded as being within the defendant’s 

possession.
316

  In computer terms, therefore, section 6 only covers instances where child 

pornography is downloaded.  This impractical and nonsensical lacuna has been recognised as a 

significant failing of the current legislation.  Head 17 of the Bill seeks to improve the current 

situation providing that any person who acquires or possesses child pornography or who 

knowingly obtains access to pornography by means of information and communication 

technology shall be guilty of an offence.  This provision vastly expands upon the existing Irish 

law on child pornography and strengthens the protection of children.  Offenders who view 

child pornography are punished in the same way as those who traditionally came under the 

concept of possession, with a maximum term of imprisonment of five years if convicted on 

indictment.  In addition, an amendment of this nature ensures Ireland’s compliance with the 

Directive and international instruments which require the viewing of such material to be 

criminalised. 

 

3.2.4 Recommendations 

The definition of “child pornography” as contained in Head 13(2) ought to be expanded so as 

to expressly include computer-generated images of abuse and images of fictitious children. 
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Consideration ought to be given to including an exemption in the 2014 Bill from criminal 

liability for self-generated pornography involving children who have reached the age of 

consent where that material is produced and possessed with the consent of those children and 

only for the private use of the persons involved.   

 

3.3  Jurisdiction  

Head 54 of the Sexual Offences Bill vastly extends Ireland’s jurisdiction over offences 

committed outside the state.  At present, the Sexual Offences (Jurisdiction) Act 1996, as 

amended, provides that the state has jurisdiction over offences committed outside the state if 

certain criteria are fulfilled, namely that the behaviour constitutes an offence in the place in 

which it is committed and would constitute an offence in Ireland if it had been committed 

here.  Furthermore, the offence must be one listed in the Schedule to that Act and notably, the 

production, distribution or possession of child pornography is not included in said Schedule.  

Under Head 54, where a person who is an Irish citizen or ordinary resident in the state does an 

act against a child abroad that if done in Ireland would constitute rape, sexual assault, any of 

the defilement offences and any of the solicitation, grooming and child pornography offences, 

he is guilty of an offence.  A full range of child sex offences are thus provided for in the Bill 

and the behaviour no longer has to constitute an offence in the place in which it is committed - 

signalling a relaxation of the dual-criminality rule.  The Bill therefore ensures that Ireland will 

permit the exercise of jurisdiction based both on the territoriality principle and based on 

nationality or ordinary residence.   

 

A victim-centred jurisdiction rule, however, is still absent from Irish legislation, with no 

provision for same being included in the Bill.  Article 17(2) of the Directive permits member 

states to establish jurisdiction where the offence is committed against one of its nationals or a 

person who is a habitual resident in its territory. This would close certain jurisdictional 

loopholes that may arise.  For example, in relation to the grooming offence in Head 7 of the 

Bill; 7(1) criminalises grooming by any person within the state and 7(2) criminalises grooming 

that takes place outside the state by an Irish citizen or a person who is ordinarily resident here.  

What about the situation where a foreign resident grooms an Irish child and makes a proposal 

to meet in Ireland?  Head 7(2) will not apply as the person is neither a citizen nor ordinarily 

resident in Ireland and it appears that 7(1) is unlikely to apply as it provides that any person 

who within the state meets, travels to meet or makes arrangements to meet a child is 

criminally liable.  Allowing a victim-centred jurisdictional rule would protect Irish children 
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against foreign predators and bring Irish law in line with Article 25(2) of the Lanzarote 

Convention which provides that each convention state shall endeavour to establish jurisdiction 

over an offence whether that offence is committed against one of its nationals or a person 

habitually resident in its territory.   In addition, further consideration might be given to Article 

17(3) of the Directive, whereby offences committed using ICT are regarded as coming within 

the jurisdiction of the state where the technology is accessed, thereby preventing a situation 

where material is accessed from within the EU, but is hosted on a server located outside the 

EU.
317

  As in the Seventh Report, it is again submitted that the broadest possible approach 

should be taken towards the matter of jurisdiction, in order to ensure the prosecution of those 

who commit these offences regardless of the location of their internet server. 

 

3.3.1 Recommendations 

Consideration should be given to amending the jurisdictional remit of the Irish Courts so as to 

adopt a victim centred approach, thereby establishing jurisdiction over an offence if 

perpetrated against an Irish national or person habitually resident in Ireland. 

 

In addition, further consideration might be given to Article 17(3) of the Directive, whereby 

offences committed using ICT are regarded as coming within the jurisdiction of the state 

where the technology is accessed, thereby preventing a situation where material is accessed 

from within the EU, but is hosted on a server located outside the EU.  

 

3.4  Children Giving Evidence 

Part 5 of the General Scheme of the Criminal Law (Sexual Offences) Bill 2014 introduces new 

provisions regarding children giving evidence in criminal prosecutions.  It is presented as 

introducing sensitive measures designed at minimising the trauma on victims of sexual 

offences. I believe, however, that more far reaching reform is required to aid children giving 

evidence at trial.  In support of this recommendation, I refer to the Law Reform Commission’s 

Report on Sexual Offences and Capacity to Consent (2013). 

 

At present in Ireland, certain provisions are already in place to protect vulnerable witnesses 

such as children.  Section 13 of the Criminal Evidence Act 1992 provides that child witnesses 

under 18 in prosecutions for violent or sexual offences may give their evidence via live 
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television link, unless the court sees good reason to the contrary.  This allows a TV link to be 

used for all children, whether they are the person in respect of whom the offence was 

committed or whether they witnessed same.  Section 16(1)(b)(i) goes one step further for 

children who are the victim of a crime.  It states that a video recording of any statement made 

during an interview with a member of the Garda Síocahána or any other competent person by 

a child under 14 in respect of whom a violent or sexual offence has been committed shall be 

admissible as examination-in-chief, provided they are available for cross-examination.  At 

present, therefore, a recording taken in interview shall be admitted as a child’s evidence-in-

chief where the child is under 14 and is the complainant, unless the court is of the opinion that 

in the interests of justice, this should not be done.  Section 16(1)(b)(ii) allows such a video 

recording to be adduced in evidence taken from a person under 18, being any witness other 

than the accused, solely regarding certain offences under the Child Trafficking and 

Pornography Act 1998 and the Criminal Law (Human Trafficking)(Amendment) Act 2008.  

Head 50 of the new Sexual Offences Bill expands upon this, extending section 16(1)(b)(ii) to 

all sexual offences. 

 

It is submitted, however, that this new amendment does not adequately protect all children 

who are required to give evidence in a criminal trial.  Those aged between 14 and 17 in respect 

of whom an offence involving violence or the threat of violence has been committed cannot 

use a video-recording made in interview as their direct evidence and neither may any child 

under 18 who witnessed such a violent crime, but was not the victim.  The amendment 

proposed merely allows this special measure to be utilised regarding offences of a sexual 

nature and it is difficult to understand why violent crimes are excluded.   It is respectfully 

submitted that the distinction is arbitrary and fails to give recognition to the difficulty that all 

children may have in coming into court and giving evidence.  Giving an account of events for 

a child might be frightening and traumatic whether they were 16 and were the victim of a 

violent assault or aged 12 and witnessed a rape taking place.  Expanding Irish law by 

permitting the admission of a video-recorded statement given in interview by any child under 

18, whether complainant or not, in respect of a violent or sexual crime, may serve to better 

protect children.  As Delahunt discusses, using the video-recording given in an interview as 

the child’s evidence in chief allows the child to give his or her account of the incident closer to 

the time when it occurred, aiding their recollection of events.  It spares them the trauma of 
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waiting for the case to come to trial and alleviates the necessity for the child to have to repeat 

his or her version of events on a number of different occasions.
318

 

 

Looking at the position in the UK could aid reform in this jurisdiction. In England and Wales, 

sections 21 and 22 of the Youth Justice and Criminal Evidence Act 1999 make special 

provisions for child witnesses.  Phipson describes the primary rule for children under 17 as 

follows; the court must provide for the admission in evidence of any video recording of an 

interview with a child made for the purpose of adducing it as evidence-in-chief, and where no 

such video recording has been made, the court must provide for the child’s evidence to be 

given by means of a live link, unless under section 21(4), the court is satisfied that the special 

measures direction would not be likely to maximise the quality of the witness’s evidence.
319

  

The caveat set out in section 21(4) does not apply to proceedings relating to sexual offences or 

offences of kidnapping or assault, thus here all child witnesses for these types of offences are 

automatically deemed to be in need of special protection.   This may be a good model to look 

more closely at in order to address weaknesses in Ireland.  Here, there are no different 

categories for children under 14 and under 18, all children under 17 are treated the same, 

whether a witness or complainant and the emphasis is on a video recording as the first port of 

call, before using a TV link. 

 

A recent Law Reform Commission Report on Sexual Offences and Capacity to Consent 

(2103) discusses the special measures put in place to protect children and those with 

intellectual disabilities.  It appears that while the Commission recognises that section 16(1)(b) 

of the Criminal Evidence Act 1992 represents a significant practical step towards making the 

testimony of vulnerable witnesses more easily heard within the criminal justice system, it is of 

the view that the benefits of same are undermined by the requirement that the witness be 

available for cross-examination.  The Report states that; “the Commission considers that the 

law as it stands creates difficulties for witnesses by splitting their testimony in two and 

requiring the witness to be available for cross-examination at trial after such a lengthy period 

of time has elapsed.”
320

  It thus recommends that cross-examination of the complainant take 

place at the same time as the giving of evidence in-chief and calls for the 1992 Act to be 

amended to allow for pre-trial cross-examination and re-examination if necessary, of 
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complainants and witnesses who are eligible under the Act.  This would serve to maximise the 

beneficial effects of pre-trial recording of examination-in-chief by reducing the delay between 

the giving of examination-in-chief and cross-examination and sparing the complainant the 

trauma of waiting for the trial to come to hearing.  The recording of the cross-examination 

should be made in the absence of the accused but in circumstances where he can see and hear 

the witness being examined and communicate with his counsel (if represented) and the 

witness’ legal representative.  The pre-recording should not be admitted as evidence if certain 

safeguards have not been met and a Code of Practice outlining directions for the use of pre-

recording should accompany this amendment. The 2014 Sexual Offences Bill, while 

protecting vulnerable witness against cross-examination by the accused personally in Head 49, 

is silent with regard to addressing the abovementioned proposals of the Law Reform 

Commission.  Further consideration should be given to allowing pre-trial cross-examination 

take place in this recommended way in future drafts of the Bill. 

 

Head 47 introduces a new section 14A into Part 3 of the Criminal Evidence Act 1992.  This 

provides that where a child is giving evidence, whether as a witness or victim, regarding a 

violent or sexual offence and for any reason a live television link is not used, the judge may 

direct that the evidence be given in the courtroom from behind a screen so that the witness 

does not see the accused.  This will only take place where the judge is satisfied that such a 

direction is necessary in the interests of justice.   Though initially appearing as an attempt to 

protect a child, this Head of the Bill may prove problematic.  The provision of a screen means 

that the child still has to attend the intimidating atmosphere of a courtroom and remain there 

for the duration of his or her evidence, knowing the accused is only a few feet away.  This is 

hardly a desirable situation and should be employed only as a last resort.  Yet, there is no real 

guidance in the Bill as to when a screen would be used, except vaguely stating that a screen 

may be used in circumstances where, for any reason, a live television link is not used.  What 

circumstances these may be are not enumerated.  It is hard to imagine circumstances where a 

screen would be preferable to a live TV link, except on the rare occasion that a child wishes to 

opt out of giving evidence by a TV link.  If, say for a technical reason, the TV link system was 

not operational on the day of a trial when the child is due to give evidence, using a screen 

should not be seen as a viable alternative – the child’s evidence should be postponed until the 

problem is fixed.  The uncertainty of Head 47 could lead to situations where a screen is being 

used out of habit because it is the easier option.  In all the circumstances, therefore, it is 

recommended that Head 47 requires further consideration.  A possible alteration would be to 



 

 
129 

state that a screen may be used only if the child witness opts out of giving their evidence by 

television link, subject to the approval of the court, having regard to the child’s wishes.  A 

review of the provision in the Youth Justice and Criminal Evidence Act 1999 in the UK may 

be of some assistance in framing an amendment in line with that proposed above.  This would 

allow a measure of protection for a child where they choose to be present in court, but would 

not allow screens or other such devices to become the norm. 

 

3.4.1 Recommendations 

It is recommended that Irish law be expanded so as to permit the admission of a video-

recorded statement given in interview by any child under 18, whether complainant or not, in 

respect of a violent or sexual crime.  The scheme as set out in sections 21 and 22 of the Youth 

Justice and Criminal Evidence Act 1999 in England and Wales provide a useful template for 

future reform in Ireland on this issue. 

 

Consideration should be given to allowing pre-trial cross-examination of a child witness to 

take place immediately after the examination-in-chief, all of which is to be recorded to be used 

in the subsequent trial. 

 

The lack of clarity in Head 47 of the 2014 Bill is problematic.  Head 47 enables a Judge direct 

that a child give evidence in Court behind a screen if, for any reason, a live television link 

cannot be used.  The presence of a child in a courtroom is to be avoided where possible.  It is 

feared that Head 47 might cause children to attend Court.  The specific circumstances in 

which this may happen need to be set out clearly and debated upon before any such provision 

might be enacted. 

 

3.5  Statutory Definition of Consent 

The vague nature of the current rules on consent is unsatisfactory.  I believe the Criminal Law 

(Sexual Offences) Bill 2014 provides a unique opportunity to set out a positive statutory 

definition of consent.  Other jurisdictions, with a similar common law tradition to that in 

Ireland, have provided a legislative definition of consent.  The model of consent elaborated on 

in sections 75 and 76 of the Sexual Offences Act 2003 in England and Wales is worthy of 

particular attention. The creation of a definition of consent would obviate the need for the 

presence or absence of consent being determined by the judge and jury having regard to the 

particular circumstances of the case. 
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3.5.1 Recommendation 

Consideration should be given to providing a statutory definition of consent in the 2014 Bill.  

The vague nature of the current rules on consent is unsatisfactory.  The model of consent set 

out in sections 75 and 76 of the Sexual Offences Act 2003 in England and Wales provides a 

useful platform from which to work. 

 

3.6 Two Year Proximity Clause 

In the aftermath of the seminal C.C. v. Ireland 
321

 decision, the age of consent to sexual 

activity was at the forefront of media attention and prior to the introduction of the Criminal 

Law (Sexual Offences) Act 2006 Act it was proposed that consensual sexual activity between 

teenagers of a proximate age should not be criminalised.  No such exemption was introduced 

under that statute, however, and as the law currently stands prosecutorial discretion alone is 

relied upon to prevent the prosecution of teenagers who engage in non-exploitative consensual 

sexual activity.   In my Third Report, the absence of such a provision in the legislation was 

highlighted and a call was made for this to be addressed, particularly having regard to the 

Council of Europe Convention on the Protection of Children against Sexual Exploitation and 

Sexual Abuse 2007.  Similarly, in the 2007 Report of the Criminal Law Rapporteur for the 

Legal Protection of Children, Professor Finbarr McAuley states that it seems entirely 

inappropriate that sexual experimentation between children could result in prosecution and 

conviction for a serious criminal offence nor is it right that we should have to rely on 

prosecutorial discretion as the only means of avoiding such an outcome.
322

  He submits that 

where a particular activity does not fit the pattern of wrongdoing contemplated by the 

legislature, it should not have been criminalised in the first place. 

 

Under the 2014 Bill, a proximity clause will now be introduced into Irish law.  Head 20 of the 

Bill affirms the present age of 17 to consent to sexual activity and specifically provides that it 

will be a defence for an accused charged with an offence against a complainant who is 15 but 

under 17, that the sexual activity was non-exploitative and consensual and that there is less 

than 2 years between the complainant and the accused.  This allows for sexual relationships 

between peers where there is no more than two years in age difference between the parties.  

This clear legislative provision is preferable than placing any reliance on the uncertainty of 
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prosecutorial discretion and brings the position in Ireland in line with the United States and the 

majority of Council of Europe States which only criminalise sexual conduct between minors 

where the age-gap is greater than two years. 

 

3.7 Abuse of Position of Trust 

Following a number of calls for the link between child sex offending and the abuse of a 

position of trust to be addressed, the 2014 Bill changes the way Ireland deals with offenders 

who use their position of influence to perpetrate crimes upon children.  In 2006, the Joint 

Committee on Child Protection noted that the Lanzarote Convention requires the 

criminalisation of the abuse of a recognised position of trust, authority or influence over the 

child, including within the family.  It therefore recommended that a specific offence to cover 

sexual abuse in such situations be introduced, carrying a maximum sentence of life 

imprisonment.
323

  The Joint Committee also advised that this offence criminalise situations 

where the child is over the ordinary age of consent of 17, due to the fact that the abuse of trust 

remains regardless of the child’s age.   

 

Head 21 of the Criminal Law (Sexual Offences) Bill 2014 follows the recommendations that 

have been long since made.  Now not only is the abuse of the child penalised in an offence, 

legislation will specifically criminalise the abuse of the trust that has been placed on the 

offender.  A very broad definition of “person in authority” is contained in Head 18 of the Bill, 

for the first time clearly enumerating the types of relationships that will fall under the new 

offence.  A teacher, youth worker, sports coach, school transport driver and counsellor, among 

others, are all set out as being persons in authority over children.  One position not specifically 

referenced is a priest and perhaps for the sake of certainty it should be included in the Bill.  In 

terms of sentence, a person found guilty of an offence under this new Head shall be liable to a 

maximum term of imprisonment of 15 years where a child is under 17 and 10 years where a 

child is under 18.  This will serve to act as a serious deterrent to persons in authority abusing 

their relationship of trust. 

 

3.7.1 Recommendation 

The definition of “person in authority” set out in Head 18 of the 2014 Bill should include a 

priest. 
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3.8  Defilement Offences 

Following the Supreme Court decision in C.C. v Ireland, the old offence of statutory rape was 

replaced by two new offences of defilement of a child introduced in the Criminal Law (Sexual 

Offences) Act 2006.  Section 2(1) criminalises defilement of a child under the age of 15, 

providing that a person who engages in a sexual act with a child under 15 shall be guilty of an 

offence.  In similar terms, section 3(1) prohibits defilement of a child under 17.  Both offences 

of defilement cover sexual intercourse, buggery, aggravated sexual assault and the penetration 

of the mouth and anus by the penis and by other objects, and are gender neutral in respect of 

both offenders and victims.  Proving that the child against whom the offence is alleged to have 

been committed consented to the sexual act in question is no defence to a prosecution for 

defilement.  The Sexual Offences Bill 2014, in Heads 19 and 20, amends sections 2 and 3 of 

the 2006 Act.  On one hand the Bill takes an important step towards better protecting children 

by restricting the currently subjective defence of mistaken age, however on the other hand 

harsher penalties for subsequent offences are no longer provided for in the Bill. 

 

In relation to each offence, as a result of the Supreme Court decision in C.C., in section 2(3) 

and section 3(5) respectively, there exists a defence of mistake of fact as to the victim’s age; 

thereby providing the perpetrator with a defence if he can prove on the balance of probabilities 

that he honestly believed that his victim had attained the relevant age at the time of the alleged 

offence.  As Professor McAuley recognises, the question of whether the defendant honestly 

believed his victim had attained the relevant age is to be judged subjectively, although the Act 

specifically provides that the court shall have regard to the presence or absence of reasonable 

grounds for the alleged belief when deciding this issue.
324

  This defence has attracted criticism.  

In the 2007 Report of the Criminal Law Rapporteur for the Legal Protection of Children, 

Professor McAuley commented that; “it is regretted that the [legislature] saw fit to tether the 

new defence to the doctrine that mistakes need only be honest in order to excuse.”
325

  He went 

on to state that the requirement of reasonable belief would have afforded a higher level of 

protection to victims rather than the subjective criterion.  Gillespie noted that there does not 

appear to have been any discussion in either House of the Oireachtas as to whether the defence 

to be introduced should be one of honest belief or reasonable belief.  While in C.C., the 

Supreme Court dismissed the state’s submission to limit any defence of mistaken age to one of 
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reasonable belief, it did so to not blur the line between the judiciary and the legislature and not 

because a defence of reasonable belief would be unconstitutional.
326

 

 

Having faced much criticism, therefore, the defence of honest belief is amended in the Sexual 

Offences Bill 2014.  The Bill provides that it will be a defence for the defendant to prove that 

he or she was reasonably mistaken that, at the time of the alleged commission of the offence, 

the child against whom the offence is alleged to have been committed had attained the age of 

15 or 17 (whichever is the case depending on the section).
327

  Where the court has to decide 

whether the offender was reasonably mistaken as to the age of the victim, the court is required 

to consider whether, in all the circumstances of the case, a reasonable person would have 

concluded that the child had attained the said age.  No longer is the standard a subjective one 

and it is submitted this change will bring additional protection for children.  The tribunal of 

fact will now be able to consider whether the defendant was acting reasonably in believing if 

the child was aged 17 or over, rather than being required to focus on whether his belief, 

reasonable or not, was honestly held.  As there are situations where an honest belief may be 

unreasonable, absurdities can arise. Introducing the objective standard prevents such situations 

from arising, protects victims of abuse and is a welcome strengthening of the defilement 

offences. 

 

At present, defilement of a child under the age of 15 carries with it a maximum penalty of life 

imprisonment.  Section 3(1) of the 2006 Act, defilement of a child under 17, provides for a 

maximum penalty of 5 years, with the same penalty for an attempt under section 3(2).   Where 

a person has been convicted of an offence under section 3(1), he faces a possible sentence of 

up to 10 years imprisonment in respect of any subsequent conviction of an offence under that 

subsection.  Similarly, where an offender is charged with an attempted offence under section 

3(2) and has previously been convicted for attempted defilement, the maximum sentence is 

increased to 10 years. This has been recognised as a loophole in the current legislation – 

whereby the maximum sentence is only raised where the offender has been previously 

convicted of the same offence as that which he is later charged.  For example if his first 

conviction is for defilement regarding a 16 year old under section 3(1) and he is convicted a 

number of years later for an attempt under section 3(2), he is not liable for the increased 
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sanction.  Nor does the existing legislation increase the maximum sentence where the 

offender’s previous conviction is one under section 2 of the Act.  Increasing the maximum 

sentence available in only these limited circumstances seems illogical, according to Gillespie, 

given that the reasoning behind heavier sentencing is to recognise the potential danger that a 

repeat offender poses to children.
328

 

 

Rather than close the aforementioned gaps, however, the Sexual Offences Bill 2014 removes 

entirely the sections of the 2006 Act that provide for these increased sanctions.
329

  Instead, 

Head 20 provides that a person who engages in a sexual act with a child under 17 or attempts 

to do so shall be liable for a term of 7 years imprisonment.  While the offence itself now 

attracts a heavier penalty than the 5 years originally provided for in the existing legislation, 

there no longer appears to be any harsher sanction for those persons committing subsequent 

offences of a similar nature.   Rather than a deletion of the increased penalty provisions, it is 

submitted that an extension and clarification of these measures ought to have been introduced 

in the Bill.  Including a provision in section 3 to impose a lengthier prison sentence on a 

person who has been previously convicted of any offence under section 2 or section 3 and is 

subsequently charged with any offence under section 3 would act as a deterrent to offenders.  

The Bill in its current form appears to be silent on the issue of subsequent offences and it is 

submitted that this ought not to be the case given the threat posed to children by those who 

repeatedly offend in this manner. 

 

3.8.1 Recommendation 

Harsher penalties for those who commit subsequent offences against children ought to be 

provided for in the 2014 Bill.   

 

3.9  Child Prostitution and Trafficking 

In Chapter 1 and in a number of previous editions of this Report, the issues of child trafficking 

and prostitution have been discussed at length.
330

  The sexual exploitation of children is one of 

the main purposes of child trafficking and stringent legislation has been called for to attempt 

to eliminate the demand for this.  In particular, the Fourth Report specifically recommended 
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that consideration be given to the position in Sweden and Norway, in which the purchase of 

sexual services has been penalised, with a view to introducing a similar system in this 

country.
331

  The Criminal Law (Sexual Offences) Bill 2014 does just this – creating new 

offences regarding the purchase of sexual services.  These target the persons who are 

purchasing rather than those who are selling the sexual services and are described by Minister 

Fitzgerald as sending “a clear message that purchasing sexual services contributes to 

exploitation.”  

 

Head 10 of the Bill introduces a new section 5A into the Criminal Law (Sexual Offences) Act 

1993.  This provides that where, in the context of prostitution, a person purchases a sexual 

service from another person, in any place; he or she shall be guilty of an offence.  It expands 

existing law whereby it is only an offence to solicit or importune another person for the 

purposes of prostitution in a street or public place.
332

  Head 11 criminalises a situation where, 

for the purpose of the prostitution of a trafficked person, a person knowingly purchases a 

sexual service from that person, in any place.  While these provisions are to be welcomed as a 

positive development, their content is lacking in detail and require further clarification.  One 

question that arises is whether any form of consideration provided in exchange for sexual 

services falls under these Heads, such as the provision of drugs, or whether it is only money 

that must change hands for the offences to be met.  Given that the solicitation offence 

contained in Head 3 of the Bill specifically criminalises a person who pays, gives, offers or 

promises to pay or give, a child or another person money or any other form of remuneration 

or consideration for the purpose of sexually exploiting a child – Head 10 and 11’s failure to 

enumerate what exactly is meant by “purchases” could arguably exclude situations where a 

person is providing some other form of remuneration in return for sexual services. It is 

recommended, therefore, that the broadest definition of same, as in Head 3, be specifically set 

out in Heads 10 and 11. 

 

For a person to be found guilty of an offence under Head 11(3) that person must knowingly 

purchase a sexual service from a trafficked person for the purposes of prostitution.  This 

provision provides for tougher sentences for those who purchase these services from trafficked 

persons as opposed to non-trafficked persons. Users are threatened with terms of 

imprisonment in Head 11, compared with Head 10 where fines are proposed as the penalty.  
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This is designed to address the trafficking and exploitation associated with prostitution, 

reducing demand.   One problem which may arise in the course of prosecutions under Head 

11, however, is the difficulty in proving that the offender knowingly purchased the sexual 

service from a trafficked person.  Direct knowledge of trafficking is unlikely and a purchaser 

is more likely to avoid making any enquiries as to whether trafficking has taken place.  

Instead, as discussed in this author’s Sixth Report, consideration should be given to 

criminalising the purchasing of sexual services from trafficking victims where a user ought to 

have known or had a reasonable suspicion that it involved trafficking.
333

  Alternatively, it may 

be preferable to bring Head 11 in line with section 5 of the Criminal Law (Human Trafficking) 

Act 2008.  This section criminalises the solicitation of a trafficked person for the purposes of 

prostitution, but allows for a defence where the defendant proves he did not know and had no 

reasonable grounds for believing, that the person in respect of whom the offence was 

committed was a trafficked person.  This may be a more practical way to achieve the aims 

sought by the implementation of these provisions and to fulfil the purpose of Article 18 of the 

Trafficking Co-operation Directive.
334

  It is worth noting, however, that in England, Wales and 

Northern Ireland, strict liability is imposed for these types of offences.  In the Policing and 

Crime Act 2009, where a person purchases sexual services from a prostitute who is subjected 

to exploitative conduct from a third person (i.e. force, threats, coercion, deception), it is 

irrelevant whether the purchaser is aware that the third party has engaged in exploitative 

conduct, he is still guilty of an offence.  To ensure the best protection for those trafficked and 

exploited persons, further consideration should be given to the stance taken in the UK 

regarding such offences. 

 

Finally, as the definition of “trafficked person” in Head 11 has the same meaning as in section 

5 of the 2008 Act, perhaps an opportunity should be taken at this point in time to clarify that 

definition.  A “trafficked person” is defined as a person in respect of whom a trafficking 

offence has been committed or a child who has been trafficked for the purpose of exploitation.   

There is concern that someone needs to have been convicted for a trafficking offence before a 

user can be prosecuted for soliciting a trafficked person for the purposes of prostitution.  It 

might now be clarified in the new Bill that no such requirement is needed.  This prevents 

situations arising where users of sexual services from trafficked persons cannot be prosecuted 
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or convicted under Head 11 or section 5 of the 2008 Act because, for whatever reason, a 

conviction for trafficking offences in respect of that person has not first been obtained. 

 

3.9.1 Recommendations 

Heads 10 and 11 of the 2014 Bill address the purchasing of a sexual service.  Greater clarity 

and detail is required as to the actual substance of the offences to be enacted under these 

Heads.  For example a question arises as to the form of consideration that might be 

exchanged for a sexual service, e.g. drugs.  The reference to purchasing a sexual service 

suggests only monetary consideration will trigger the offence.  Such a situation would be 

unsatisfactory.  This needs to be clarified to avoid loopholes. 

 

Head 11 addresses the purchase of sexual services from persons who are trafficked.  At 

present it requires the purchaser to know the person was trafficked.  That will give rise to 

prosecutorial difficulties in establishing such knowledge.  Instead it is recommended that the 

mens rea be amended so as to capture an offender who ought to have known or had a 

reasonable suspicion that the person was trafficked. In the alternative, Head 11 of the 2014 

Bill could be brought in line with section 5 of the Criminal Law (Human Trafficking) Act 

2008.  That said, in order to provide the best protection from human trafficking, a strict 

liability approach might be taken as is the case in England, Wales and Northern Ireland. 

 

The 2014 Bill ought to be clarified so that it is made clear that a person need not be convicted 

for a trafficking offence before a user can be prosecuted for soliciting a trafficked person for 

the purposes of prostitution. 

 


